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Pursuant to the Court’s direction at the October 20, 2008, Hearing, the Falls Church, by

its counsel, hereby files this post-trial reply brief concerning the 1746 parcel.




I. The Falls Church’s vestry is the successor to the vest
of the two-acre parcel conveyed by the 1746 deed.

of Truro Parish for purposes

ECUSA and the Diocese concede (as they must) that, after 1836, TFC “elected its own
vestry” and “took over the management of its own affairs.” 10/20 Tr. 106 (Bond); Response Br.
6. Moreover, their own expert admitted that TFC’s vestry “operated independently” from Christ
Church’s. 10/20 Tr. 107. Nevertheless, they insist that these post-1824 events do not detract
from the allegedly “unrebutted testimony” that Christ Church-Alexandria’s vestry succeeded
Truro Parish’s vestry under the 1746 deed. Br. 5-6. This view|ignores both Professor Bond’s
testimony and the Diocese’s own records. It also rests on the erroneous premise that Canon XII,
“For the Division of Parishes,” was used to create a new type of “church” with a new type of
“vestry”—one responsible for managing all affairs of the church except its property.

1. The Church argues that “TFC did not become part of the Diocese as a new parish,” but
only “as a ‘separate church.’” Br. 6. But the fact that the 1836 Diocesan Journal described TFC
as a “separate and distinct Church from the Parish Church of Fairfax Parish” (TEC-DVA Exh. 75
at 13) does not preclude a finding that TFC was also a separate and distinct “parish.”

First, Professor Bond testified that “you could not have two vestries in the same parish.”
10/20 Tr. 107:15-108:3. By his own standard, therefore, when TIFC was given its own vestry, it
necessarily became a “distinct parish.” Indeed, the ECUSA-Diocese position would require the
Court to conclude that rwo vestries governed TFC after 1836: one “iiber”-vestry with title to the
property and the ability to appoint trustees (Christ Church-Alexandria’s vestry), and one “unter”-
vestry with responsibility to turn out the lights (TFC’s vestry).| But there is no evidence that
Christ Church-Alexandria did anything, before or after 1836, to assert ownership of the property.

Second, whether or not Professor Bond admitted that TFC became a “distinct parish” in

1836, that is the unavoidable conclusion in light of Canon XII, {‘For the Division of Parishes,”



pursuant to which TFC was admitted to the Diocese. TEC-DVA Exh. 116 at 12-13; TEC-DVA
Exh. 75 at 13. ECUSA and the Diocese avoid quoting Canon XII, which states that “it may be
for the interest of the Church, and for the convenience and quiet of the people, to permit the divi-
sion of some of the Parishes.” ECUSA-DVA Exh. 116 at 12-13. |Canon XII permits an “applica-
tion for a division of a Parish” when certain requirements, such as electing a vestry, are met. Id.
at 13. Qualified applicants are “received as a distinct Parish.” Id. (emphasis added).

Third, Professor Bond acknowledged that “once St. Paul elected its own vestry, it was
fully independent of Christ Church” and “had full control and gwnership of its property.” See
10/20 Tr. 102:17-103:9. In light of his admission that the TFC vestry “operated independently”
and “[t]Jook over the management of its own affairs” (Tr. 106-07), his position that TFC did not
(like St. Paul’s) have full ownership of its property is not credible, particularly absent any docu-
mentation to support the distinction he attempted to draw between St. Paul’s and TFC.!

2. ECUSA and the Diocese also say that TFC cannot be a “successor” to the vestry of
Fairfax (or Truro) Parish because it “did not become part of the Diocese as a continuation, suc-
cessor, or member of Fairfax parish,” but “as a new institution.” Br. 6. n.5. But this would mean
that Fairfax Parish never became the “successor” of Truro Parish either. Prior to 1765, Fairfax
Parish did not exist: it was a new institution, and nothing in the act that created it describes it as

a “successor” of Truro Parish. TEC-DVA Exh. 66. The reason that the Fairfax Parish vestry

was viewed as Truro Parish’s successor, of course, is that it took over the Truro Parish vestry’s

! The only other evidence that ECUSA and the Diocese cite to support their “church-not-a-
parish” theory is the TFC parochial report in the 1837 Diocesan|Journal (TEC-DVA Exh. 76 at
26), which they say fails to show “a connection to Fairfax Parish or that a new parish had
formed.” Br. 6 n.5. But this report’s silence as to whether TFC was a “parish” provides no sup-
port for the ECUSA-Diocese position. Moreover, TFC’s parochial report describes “the vener-
able edifice” that the congregation was then repairing as “belonging to this congregation.” TEC-
DVA Exh. 76 at 26. No one, including Christ Church-Alexandria, suggested otherwise—which
1s unsurprising given its disclaimer of responsibility for the property. 10/20 Tr. 99:18-100:4.
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ECUSA and the Diocese assert that the Court in Mason “was fully aware of The Falls

Church and the fact that Fairfax Parish spanned part of Virginia as well as part of the District of
Columbia.” Br. 9. But that awareness cannot change the Court’s jurisdiction, which did not ex-
tend to Virginia. Moreover, although the Court was “aware of The Falls Church,” its decision
was premised on the existence of only one congregation (Christ Church-Alexandria) and vestry
(Christ Church-Alexandria’s) in the territory of Fairfax Parish., As explained in our opening
brief (at 17-18), everything in the opinion suggests that if any other “distinct Episcopal Church”
with its own vestry had been formed, it would have had the right|to own and control its property.
22 U.S. at 458, 462. Thus, Mason’s reasoning confirms that, when TFC became a “separate and
distinct church,” it became the successor to the vestry of Truro Parish under the 1746 deed.?

In summary, it is undisputed that the only vestry that has governed the two-acre parcel
since at least 1836 is that of The Falls Church. It is also undisputed that the TFC vestry has op-
erated with full independence from any other vestry. Whether the TFC vestry immediately suc-
ceeded the vestry of Christ Church-Alexandria (which would be odd, given that Christ Church
disclaimed responsibility for the property), or the vestry of Fairfax Parish (which had met at TFC
regularly until the late 1700s), is of no moment. Only the TFC vestry has assumed the responsi-
, and only the TFC vestry ap-

bilities of the Truro and Fairfax Parish vestries that preceded i

pointed trustees to hold the two-acre parcel. Accordingly, only the TFC vestry can legitimately

% Mason presented no federal issue, and Congress first gave the lower federal courts general fed-
eral question jurisdiction in 1875. See Act of March 3, 1875, § 1, 18 Stat. 470. But ECUSA and
the Diocese misinterpret our observation that the Court in Mason was applying “Local Law” to
mean that the Supreme Court applied “District of Columbia law.” Response Br. 8. Our point
was that the Supreme Court was acting in its capacity as the highest appellate court in D.C.—and
thus that the decision has no more precedential weight in Virginia than would a D.C. Court of
Appeals decision applying Virginia law, which explains why Virginia courts ignored it. See Sel-
den v. Overseers of the Poor of Loudoun, 38 Va. (11 Leigh) 127|(Va. 1840) (reaffirming Turpin
v. Locket, 6 Call 103 (Va. 1804), without citing Mason or Terrett)).




claim to be the “successor” to Truro Parish under the 1746 deed.’

IL. Successors for church property can be named by court order rather than by deed.

Unable to attack the legitimacy of the previous orders entered by this Court and judges of
Arlington County, ECUSA and the Diocese have taken the position that the orders are legally
irrelevant because: (1) under Va. Code § 55-2, real property can jonly be conveyed by deed; and
(2) orders appointing congregational trustees do not convey title to property not owned by the
congregation. Br. 1-2. Neither proposition, however, is relevant here.

While real property is conveyed from one unrelated party to another by deed, ECUSA
and the Diocese have yet to cite a case stating that, in the case of|church property, the successors
to the original grantees must be designated in a subsequent deed. Section § 57-8 contemplates
that ownership of such property will transfer from one set of trustees to another by court orders.

Indeed, ECUSA’s and the Diocese’s own authority underscores that deeds are not neces-
sary for ownership to pass from one successor to another. In Allen v. Paul, 65 Va. 332 (1874), a

property dispute between two congregations in Petersburg, the original deeds were to trustees of

the Petersburg Methodist Episcopal Church and their successors| But while the plaintiffs in 47-

3 ECUSA and the Diocese suggest that we have taken inconsistent positions in arguing that the
actions of the Diocese in 1836 are relevant to who constitutes a “successor’” under the 1746 deed,
while arguing at an earlier stage that their canons were “unenforceable” and that only deeds
could convey property in 19th century Virginia. Br. 4-5 & n.4.| There is no inconsistency: we
did not argue that a successor could only be named by deed, and the legal significance of the
canons depends on whether they are contrary to civil law. Moreover, TFC is not contending here
that the canons operated to transfer legal title of the 1746 parcel from Christ Church to TFC.
Canon XII instead reflected the recognition of TFC as an autonomous local “parish” or “church”
independent of either Christ Church or Fairfax Parish. Having that autonomy, TFC could peti-
tion the courts for the appointment of trustees once Virginia codified the rights of local congre-
gations to hold property in 1842. As the Diocese recognized in a later canon, under Virginia law
those trustees held the property for the benefit of the local congregation free of any claim by the
Diocese or other congregations. See TEC-DVA Exh. 119 at 136/(1850 Canon XVII, Respecting
the Property of the Church (“|W]hen there are trustees under the act of the legislature, passed
Feb. 3rd, 1842, authorized to hold real property shall not be subject to the provisions of this
canon.”). The TFC trustees thus became the successors under the 1746 deed.




len did not receive title by deed, the Court nonetheless viewed them as the successors of the
original grantees. 1874 WL 5587, at *2. The Court accepted the plaintiffs’ standing to pursue an
unlawful detainer action even though they were identified as trustees of the local Methodist
Episcopal Church South. 65 Va. at 340-41, 343. In other words, the congregation’s change of
denominational affiliation did not affect the position of the congregation’s trustees as successors

under the deeds or undermine their standing to pursue the congregation’s rights.4

III. ECUSA’s and the Diocese cannot avoid the ramifications of their admissions that
the trustees of The Falls Church own the two-acre parcel.

Since the filing of TFC’s § 57-9 petition, ECUSA and the Diocese have admitted at least
six times that title to the 1746 parcel is held by TFC’s trustees. They held fast to that view until
this summer, when the Court rejected their claim to beneficial ownership. At a minimum, “[t]he
admission of a party during the course of a judicial proceeding, relevant to an issue, is of the
highest evidential value.” West v. Anderson, 186 Va. 554, 564 (1947). But as they note, admis-
sions in “responses to requests for admissions™ or “pleadings” are “binding.” Opening Br. 21 n.9.
1. The Diocese’s Lis Pendens. The Diocese dismisses the admission in its lis pendens
filing on the ground that we have mischaracterized the filing as a “action.” Br. 2. But however
the filing is labeled, it reflects the Diocese’s considered position as to who owned the property.
That position was informed by a lengthy relationship with TFC, was supported by a sworn affi-

davit of the Diocese’s counsel, and precisely described the two-acre parcel and its “Record

* ECUSA and the Diocese cite Allen for a different proposition—namely, that court appointment
of trustees does not convey title to specific parcels. Br. 1. But the order at issue there did not
specifically identify the property, much less characterize the congregation as its owner. By con-
trast, the orders issued by this Court do contain such characterizations. See TFC Ex. 40 (refer-
encing TFC’s desire to encumber “four certain tracts of land belonging to the said church” in-
cluding the 1746 parcel); TFC Ex. 46 (referring to “the land acquired by said Church by deeds
recorded in Liber B, No. 1., page 248™). Moreover, those orders were lodged in the land re-
cords—providing notice to the world—and went unchallenged for more than 50 years.
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IV.

A.
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this is exactly backwards: Courts will not apply laches before determining that a claim is barred
by the statute of limitations, but that does not mean that laches will not kick in if the statute does
not apply. If it did, Puckett would have come out the other way, because a 13-year delay could
not have satisfied the statute. As the Court there put it, “[t]he rights of the parties depend, not on
the technicalities of title, but on the application of basic principles of equity.” 195 Va. at 929.
Finally, ECUSA and the Diocese assert that there was no “adversity” between TFC and
Christ Church because those churches “were part of the same ecclesiastical structure.” Br. 15.
They attempt to distinguish Puckett, but Christ Church-Alexandria and TFC stood in much the
same position as the two churches there: Christ Church could not use TFC’s property without
permission (Tr. 83:6-84:19 (Deiss)). Indeed, TFC has a stronger argument than the defending
church in Puckett, because the two churches there had entered a contract with each other for sale
of the property, which one church later sought to undo. TFC and Christ Church never had any
contract; they were legal strangers. If Christ Church could assert ownership of TFC here, each
congregation in the Diocese would have to get every other congregation’s permission before sell-
ing its property. That is plainly untenable.
Christ Church’s silence for 184 years while this Court and the courts of Arlington County
declared that TFC’s trustees own the 1746 parcel establishes Christ Church’s “acquiescence in
[TFC’s] adverse claim.” Camp Mfg., 129 Va. at 373. Laches therefore applies. Cf. Klackner v.
Willis, 15 Va. Cir. 67, 71 (Spottsylvania 1988) (declining to apply laches where the party “has

not improved . . . the land” and “has not possessed the land openly and notoriously”).?

8 Nor is this using laches “as a sword.” Br. 14. Now presented with a new legal theory of relief,
TFC has validly raised laches “as a shield, an equitable defense.” | Klackner, 15 Va. Cir. at 71.
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