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The Episcopal Church and the Diocese respectfully submit the following response to the

Congregations’ Opening Brief filed June 16, 2008 (Congregations’ Brief).

1. Did the Supreme Court of Virginia, in Green v. Lewis, [221 Va. 547,272 S.E.2d 181
(1980)] hold that a trial court presiding over a 57-9(A) petition must consider the
factors set out in Green v. Lewis, in addition to making the determinations actually set
out in 57-9(A)? Does the holding of Green v. Lewis apply only to proceedings under 57-
15, or does it apply to proceedings brought under 57-9 as well?

The Church and the Diocese explained in their June 16 brief why Green v. Lewis applies
to church property disputes regardless of which, if any, Code section(s) may be invoked. The
Congregations’ Brief at 2-6, on the other hand, debates a different issue — whether § 57-9(A)
should be interpreted to require a seceding congregation to satisfy § 57-15.

The indisputable fact is that Green was a case “brought under 57-9,” so its holding
necessarily applies to 57-9 cases. The Court did not limit itself to discussing certain terms of
§ 57-9. It applied a “neutral principles” analysis to resolve the case before it: “a dispute
between the congregation ... on the one part and the general church on the other.” 221 Va. at
548,272 S.E.2d at 181. Whether “the general church had ... establish[ed] that it had a
proprietary interest in the property” used by the congregation was a dispositive issue. Id. The
same is true here.

The Congregations’ focus on § 57-15, rather than Green, results from their assumption
that Green was a § 57-15 case. They dispute whether Green was a § 57-9 case (Congregations’
Brief at 2-3); but they do not and cannot deny that both parties’ pleadings invoked § 57-9, there
was a congregational vote, those materials were before the Court, and indeed the Court quoted
the congregation’s resolutions. 221 Va. at 550, 272 S.E.2d at 182-83. On the other hand, neither
pleading invoked § 57-15 in any respect. Section 57-15 governs proceedings by church trustees

to transfer or encumber land. In Green, there was no such transaction — just a congregation that



voted to disaffiliate from a hierarchical church and sought to take the property pursuant to that
vote. Not surprisingly, then, Green did not apply or interpret § 57-15 !

When congregations seek to deprive the general church of interests in property, there are
three basic scenarios: First, congregations may seek to transfer the property to a third party, with
or without claiming to join a “branch” of the denomination. That happened in Norfolk
Presbytery v. Bollinger, 214 Va. 500, 201 S.E.2d 752 (1974), and the Supreme Court held that
the general church was entitled to show “whether it had a proprietary interest ... which could not
be eliminated by unilateral action of the congregation.” See 214 Va. at 501, 507, 201 S.E.2d at
753-54, 758. Second, congregations may seek to take the property for their own. That happened
in Green, and the Supreme Court ruled against the congregation and for the general church. See
221 Va. at 550, 556, 272 S.E.2d at 182-83, 186.

Third, as in the cases at bar, congregations (or majorities thereof) may seek to take the
property for their own and also claim to have joined a “branch.” The Congregations say that in
that event, a denomination — or, presumably, any other third party — may not even attempt to
show that it has a contractual or proprietary interest that cannot be eliminated by the
congregation’s unilateral action. They say the courts must ignore the factors identified by the
Virginia Supreme Court to determine whose property is at issue and award property to local
majority factions based solely on the outcome of a congregational vote. Such an arbitrary
destruction of property rights would be both absurd and unconstitutional. If the analysis of

Norfolk Presbytery and Green v. Lewis shows that the property belonged to the general church

Green does mention and rely on both § 57-9 and § 57-15 in declaring that “it is the right of a
majority of the members of a divided congregation to control the use of the church property if the

church, in its organization and government, is a church or society entirely independent of any
other church or general society.” 221 Va. at 552-53, 272 S.E.2d at 184 (emphasis added).



before the vote and new branch affiliation, then neither the vote nor the branch affiliation can
take that property away. It is precisely this inquiry that § 57-9(A) requires — through the “whose
property,” “if ... approved,” and “held in trust for such congregation” language.

There are many Virginia Code sections under which a property dispute between
congregations (or majority factions thereof) and a general church might begin.’ Green and the
other cases discussed at pages 1-7 of the Church’s and the Diocese’s Opening Brief show that

however such a property ownership dispute enters Virginia’s courts, it must leave them after due

consideration of the Virginia Supreme Court’s four-factor “neutral principles” analysis.

2. Has the Court in its April 3, 2008, opinion already resolved the issue described in
Question 1 above, as asserted by the CANA Congregations?

In Part 2, the Congregations continue to address the relationship between § 57-9(A) and
§ 57-15, which again fails to respond to the question posed by the Court. The Court in its April 3
Opinion did note differences in the language of §§ 57-9(A) and 57-15 in interpreting the word
“division” in § 57-9(A). Nowhere, however, has this Court decided whether Green applies to
proceedings brought under § 57-9.

Moving away erm the Court’s second question entirely, the Congregations continue to
argue that the Supreme Court in Jones v. Wolf, 443 U.S. 595 (1979), approved as constitutional

not only the “neutral principles” approach actually under review in that case, but any and all

? The Congregations also distort the four Green v. Lewis factors, attempting to avoid the rules
of the general church, and obfuscate both the facts that Virginia law considers more than deeds
and that most deeds in this litigation support the Church and the Diocese. The proper
interpretation of the four factors and the deeds is not an issue for this briefing, however.

> In Norfolk Presbytery, it was § 57-15. In Green, it was § 57-9. Other possibilities include
§§ 57-7.1 (religious trusts), 57-8 (appointment of trustees “on the application of the proper
authorities™), 57-11 (suits by and against trustees), 57-13 (suits by members against trustees),
57-14 (suits by members to have land sold or mortgaged), and 57-16.1 (powers of church
corporations limited by “the laws, rules, or ecclesiastic polity of the church or body”).



purportedly “neutral” rules for church property disputes that a state might adopt. It did not.

As noted on May 28, 2008 (see Tr. at 142-43, 190-91), and in our June 16 brief at 17 n.9,
the term “neutral principles” is shorthand for the longer phrase “neutral principles of law,
developed for use in all property disputes.” Presbyterian Church in the United States v. Hull
Memorial Presbyterian Church, 393 U.S. 440, 449 (1969) (emphasis added). States may differ
in the principles they use to adjudicate “all” property disputes, but in no State — and certainly not
in Virginia — does the law rely solely on a majority vote of a local affiliate’s members to decide
whether that affiliate will be able to take property interests of a secular state or national
organization. In other words, because “majority rule” by one of the two parties to the dispute is
not a principle that Virginia uses “in all property disputes,” it does not qualify as a “neutral
principle” within the meaning of Supreme Court jurisprudence.* Moreover, as Jones clearly
states, a court applying “neutral principles” to disputes involving religious organizations must
“completely” abstain from resolving “questions of religious ... polity” as well as doctrine. 443
U.S. at 603 (emphasis added). The particular “neutral principles” approach approved in Jones
passed constitutional muster precisely because, among other things, it was “flexible enough to
accommodate all forms of religious organization and polity.” Under this approach, one method
by which a hierarchical church could ensure that its polity and structure would continue to be

respected was by amendment of the general church’s governing documents “to recite an express

* The Congregations selectively cite to White & Dykman’s Annotated Constitution and Canons
for the Government of the Protestant Episcopal Church as if it supports their reading of Jones.
Congregations’ Brief at 8. It does not. The editors of the Annotated Constitution and Canons
indeed commented that in the absence of one of the actions recommended by the Supreme Court
—including an amendment of the Church’s governing documents to recite an express trust — the
four factor “neutral principles” analysis approved in Jones would appear to “giv[e] great weight
to controlling majorities.” As White & Dykman make clear, however, the Episcopal Church’s
General Convention promptly adopted Canon 1.7(4) precisely to foreclose that result, in
accordance with the Supreme Court’s “invitation.” Ex. 1 at 301-02.



trust in favor of the denominational church.” Id. at 606.

3. What is the meaning of the phrase “if the determination be approved by the court” as
that phrase is used in 57-9(A)? Specifically, once this court determines that 57-9(A) has
been properly invoked, is the “approval” limited to a review of the vote taken or does it

permit, or even require as ECUSA and the Diocese assert, that the Court examine
various other considerations, including those set forth in Green v. Lewis?

The Congregations claim to rely on the “plain text” of § 57-9(A), but they resolutely
ignore text that limits the reach of that statute as well as other elements of statutory and case law
establishing that denominations may have contractual or proprietary interests that congregations
cannot unilaterally eliminate. Among other things, the plain text of § 57-9(A) specifies that it
may only be invoked by a “congregation whose property is held by trustees” and that it applies
only to “property held in trust for such congregation.” Virtually every argument in Part 3 of the
Congregations’ Brief depends on ignoring that limitation. Section 57-9(A) does not require the
Court to determine “whether the property at issue is held by trustees.” Congregations’ Brief at 9.
It requires that the Court determine whether the property is “held in trust for such congregation.”

The Congregations argue that § 57-9(A) “would be stripped of any independent meaning
if the outcome were dependent on whether the denomination could establish a proprietary
interest.” Id. Not so. In the event of a “division,” § 57-9(A) provides a mechanism for
congregations to determine the disposition of their own property interests. It does not, however,
permit them to seize and dispose of interests they did not hold in the first place. The Congre-
gations’ assertion that “if it were settled that either the majority of the congregation or the group
that remained affiliated with the denomination owned the property at issue, there would be no
need for the statute” (Congregations’ Brief at 12) is peculiar. Property disputes between
majority and minority factions of local congregations are common, as Jones v. Wolf and Green v.
Lewis illustrate. It is these disputes, over the disposition of a congregation’s own property

interests in the event of a denominational division, that the congregational voting procedures set



forth in § 57-9(A) may resolve. See Church’s and Diocese’s Opening Brief at 19-20.

4. What is the meaning of the phrase “shall be conclusive as to the title to and control” of
the property in question, as that phrase is used in 57-9(A)?

The Church and the Diocese agree with the Congregations’ dictionary definitions of the
word “conclusive.” The Congregations fail, however, to address the fact that it is the court’s
“approval” and “entry” of a congregational determination - not the vote itself — that is
“conclusive.” They also ignore the fact that the court’s approval affects only title to or control

over “property held in trust for such congregation.” See id. at 14-15.

S. What is the meaning of the phrase “congregation whose property is held by trustees,”
as that phrase is used in 57-9(A)? Specifically, is Mr. Hurd correct when he asserted at
oral argument on May 28™, 2008 that the phrase “congregation whose property is held
by trustees” is not simply a reference to the property that is the subject of the 57-9(A)
petition but, rather, requires the Court to make an initial determination, prior to the
Court’s consideration of the validity of the vote, as to “who” owns the property at
issue?

A. The application of this statutory requirement has not been waived.

The Congregations first argue that the Court should not consider or apply this statutory
requirement because, they say, the issue has been waived. Congregations’ Brief at 12. They are
wrong. The pleadings in this case put property ownership at issue.” The Court set a trial on
certain specific statutory issues that the parties agreed (1) were distinct from the issues of
property ownership raised by the declaratory judgment actions, and (2) that it thus made sense to
adjudicate separately. See Tr. (Sept. 14, 2007) at 40-41, 114-15 (Ex. 2). Accordingly, the Court

“ORDERED that the proceedings in November shall not involve presentation of evidence on the

title of the ... property at issue, and ... shall be limited to ... the issues outlined by the Court at the

* The Congregations alleged property ownership. See, e.g., Church of the Apostles’ Petition
(Fairfax No. CL2006 15793, filed Dec. 18, 2006) 10 (“None of Apostles Church’s deeds grant
any of the Property at issue to trustees for TEC or the Diocese”). Those allegations were denied.
See Diocese’s Answer (filed Jan. 30, 2007) § 10; Church’s Answer (filed Jan. 31, 2007),9 10.



Scope hearing.” Order (Oct. 26, 2007) (Ex. 3) (emphasis added).

The Church and the Diocese never said that the issues set for trial in November were the
only issues relevant to the application of § 57-9(A). To the contrary, we have consistently stated
that the 57-9 actions cannot be resolved in favor of the Congregations without adjudicating the
declaratory judgment actions, in which property ownership is the central and overriding issue.®
The property ownership determination needed to resolve the 57-9 actions has not been waived.

B. The statute applies only to a congregation’s property interests.

Faced with § 57-9(A)’s three references to property ownership, the Congregations fall
back on their argument that under Virginia law it is not possible for the property at issue to be
held in trust for the Church or the Diocese, so the property must be presumed to be “held in trust
for” them for purposes of § 57-9(A) without need for proof or opportunity for challenge. For
reasons stated previously (see Brief in Opposition to Demurrers and Pleas in Bar (filed July 13,
2007) at 17-22) and herein, they are wrong.

First, regardless of its position on “trusts” in favor of denominations, Virginia law has
always recognized that property may be restricted to use by persons adhering to a particular

denomination. See Green v. Lewis, 221 Va. 547, 272 S.E.2d 181; Brooke v. Shacklett, 54 Va.

S Diocese’s and Church’s Response to August 31, 2007, Order (filed Sept. 10, 2007) at 2 (“If
the Court were to rule that the statutory predicates of “division” and “branch” are present here,
on the other hand, then the merits of the § 57-9 actions would be inextricably entwined with the
merits of the Declaratory Judgment actions....”), 5 (“The Court cannot decide the 57-9 actions in
favor of the congregations without considering the full range of evidence and law that will be
applicable to the Declaratory Judgment actions™). See also Motion for Leave to Proceed (filed
Nov. 30, 2007) at 3-4 (“the CANA congregations’ assertions regarding the impact of a ruling in
their favor in the 57-9 actions are not and cannot be correct”); Renewed Motion to Proceed
Supplemental/Reply Brief (filed April 22, 2008) at 1 § 2; Church’s Supplemental Constitutional
Brief (filed April 23, 2008) at 24-25 (“there is nothing in [§ 57-9] that is either inconsistent with
or would appear to override the Virginia Supreme Court’s direction that to resolve a church
property dispute, the Virginia courts are to consider” the Green v. Lewis factors); Church’s and
Diocese’s Brief in Opposition (filed May 9, 2008) at 20-23.



(13 Gratt.) 301 (1856); Hoskinson v. Pusey, 73 Va. 151 (32 Gratt.) 428 (1879); Diocese of
Southwest Virginia v. Buhrman, 5 Va. Cir. 497 (Clifton Forge 1977); Trustees of Cave Rock
Brethren Church v. Church of the Brethren, No. 1802 (Botetourt Co. June 30, 1976) (Ex. 2 to
Church’s & Diocese’s June 16 Opening Brief). As Norfolk Presbytery explains, even if
denominational “trusts” were invalid, “this does not mean that our civil courts are powerless to
prevent a hierarchical church from being deprived of contractual rights in church property held
by trustees of a local congregation.” 214 Va. at 507, 201 S.E.2d at 758.

Second, the First Amendment does not allow Virginia to recognize trusts only for local
religious groups. States may not disfavor religion generally or discriminate among religions.
The Congregations claim that non-local religious groups, unlike local religious groups and non-
local secular groups, cannot be trust beneficiaries. This discrimination triggers strict scrutiny.
See, e.g., Larson v. Valente, 456 U.S. 228, 246 (1982); Falwell v. Miller, 203 F. Supp. 2d 624,
631-32 (W.D. Va. 2002). Even if rational basis review applied, there is no legitimate state
interest in prohibiting trusts for non-local religious entities.

Third, the Congregations cite Norfolk Presbytery, but more recent authorities make clear
that trusts in favor of hierarchical churches are and must be possible. Jones v. Wolf invited
churches to provide a clear rule to courts deciding property disputes by enacting trust provisions
exactly like national Canon 1.7(4) and Diocesan Canon 15.1. 443 U.S. at 606; accord, id. at
607-08. Nowhere did the majority contradict its approval of trust provisions in the governing
documents of a hierarchical church or allow states to ignore the rules of a hierarchical church.

In addition, in accordance with the above requirements, Va. Code § 57-7.1 now validates
trusts for any religious entity. It is indisputable that all of the reasons for the restrictive statutory

interpretation in Norfolk Presbytery and its predecessors are gone, eliminated by the General



Assembly as a statutory matter in § 57-7.1 and by courts on constitutional grounds. See Ex. 4;
Brief in Opposition to Demurrers and Pleas in Bar (filed July 13, 2007) at 17-22 7

The Congregations’ attempt to avoid the plain language of § 57-7.1 by relying on the
presumption of legislative acquiescence must fail. First, the plain meaning of the statute
controls. E.g., Halifax Corp. v. First Union Nat’l Bank, 262 Va. 91, 99-100, 546 S.E.2d 696,
702 (2001) (legislative intent “must be gathered from the words used, unless a literal
construction would involve a manifest absurdity”). Section 57-7.1 validates all religious trusts,
and the Court cannot construe its words to reach a different meaning. See Woods v. Mendez, 265
Va. 68, 75, 574 S.E.2d 263, 267 (2003). Second, the General Assembly’s knowledge and
presumed acquiescence includes changes in the law. See Commonwealth v. Bruhn, 264 Va. 597,
602, 570 S.E.2d 866, 869 (2002). “[F]ull knowledge of the law” regarding the religious trusts
issue includes Jones v. Wolf and the significant developments in Establishment and Free Exercise
jurisprudence. Finally, Virginia courts presume that all legislative enactments have meaning.
E.g., Va.-Am. Water Co. v. Prince William County Serv. Auth., 246 Va. 509, 517, 436 S.E.2d
618, 623 (1993); Williams v. Commonwealth, 190 Va. 280, 293, 56 S.E.2d 537, 543 (1949).

Construing § 57-7.1 to mean the same thing as Norfolk Presbytery’s construction of the repealed

7 The authorities that the Congregations cite in footnote 9 of their brief are not to the contrary.
Counsel has reviewed all 14 briefs in Trustees of Asbury United Methodist Church v. Taylor &
Parrish, Inc., 249 Va. 144, 452 S.E.2d 847 (1995), which involved “an arbitration award that
required payment to a construction contractor, under the doctrine of quantum meruit, for work
performed ... under an invalid change order.” Id. at 146-47, 452 S.E.2d at 848. Not one
contains any citation of either § 57-7.1 or Norfolk Presbytery, and the Supreme Court’s opinion
in Asbury does not analyze the new statute, U.S. Supreme Court case law since Norfolk
Presbytery, or the serious constitutional problems that would result from a restrictive
interpretation of § 57-7.1. Asbury was not initiated under § 57-7.1. In short, the meaning and
application of § 57-7.1 were not before the Court. The 1996 Attorney General’s opinion,
similarly, concerned the application of other statutes (§§ 57-14 & 57-15) and did not analyze or
interpret § 57-7.1 in any way. In any event, as the opinion itself notes, Attorney General
opinions are not binding on courts. See 1996 Va Op Atty Gen 194 n.1.



§ 57-7° would ascribe no meaning to the significant textual differences between the two.

The Congregations’ claim that § 57-7.1 applies only prospectively also is wrong.9 First,
the express function of § 57-7.1 is to validate trusts, and validation often refers to acts that have
already occurred. Section 57-7.1 does not alter past events or rights. It simply confirms the
validity of religious trusts. No time limit is express or implied. Second, the Congregations are
wrong about the legislative intent. Section 57-7 clearly applied to past and future trusts. The
changes in § 57-7.1 do not show any legislative intent to make the validation more restrictive.
The opposite is true — § 57-7.1 eliminated all limitations.!® Third, the First Amendment requires
Virginia to allow trusts for super-congregational churches, and judicial decisions interpreting
federal law (the First Amendment) operate retroactively. See, e.g., Harper v. Va. Dept. of
Taxation, 509 U.S. 86, 94-97 (1993) (reversing the Virginia Supreme Court’s refusal to apply a
constitutional rule regarding taxation of retirement benefits retroactively and stating that
“[w]hatever freedom state courts may enjoy to limit the retroactive operation of their own
interpretations of state law cannot extend to their interpretations of federal law”). If a federal
constitutional rule requires Virginia to allow trusts for super-congregational churches, the rule

applies to events prior to 1993, too. See id. at 97.

% The Congregations claim that § 57-7 was “amended” and “recodified.” Congregations’ Brief
at 14. It was not. See 1993 Va. Acts 370 (§ 57-7.1 is “add[ed]” and “§ 57-7 ... is repealed”).

? Even if the Court holds that § 57-7.1 applies only prospectively, seven of the nine petitioning
Congregations use real property pursuant, at least in part, to deeds dated since § 57-7.1 took
effect. See Praecipe Indexing Docs. (filed June 15, 2007); Church of the Word Petition Ex. 1.

19" The act repealing § 57-7 and adding § 57-7.1 was “declaratory of existing law.” 1993 Va.
Acts 370, a phrase which shows that Virginia courts were incorrectly limiting the prior statute.
See, e.g., Horner v. Dep’t of Mental Health, Mental Retardation, & Substance Abuse Servs., 268
Va. 187, 193, 597 S.E.2d 202, 206 (2004) (“Nothing in the 2003 amendment, such as the words
‘declaratory of existing law,” indicates that the General Assembly enacted the amendment as a
clarification of existing law’”); BLACK’S LAW DICTIONARY 1448 (8th ed. 2004) (defining
“declaratory statute” as “[a] law enacted to clarify prior law by reconciling conflicting judicial
decisions or by explaining the meaning of a prior statute”) (emphasis added).
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301 TITLE 1. CANON 6

In 1979, two developments made clear the need for action by the
General Convention. First, following the 1976 adoption of the new
(Proposed) Book of Common Prayer and the canonical changes
permitting the ordination of women as priests, dissident groups in
several parishes attempted, in effect, to secede from the Episcopal
Church and take parish property with them.

Second, the United States Supreme Court in Jones v. Wolf, 443U S.
995, 61 L. Ed. 2nd 775 (1979), decided in dJuly, 1979, in a five to four
decision, that states, consistent with the First and Fourteenth
Amendments, could resolve disputes over the ownership of church
property by adopting a “neutral principles of law” approach and are not
required to adopt a rule of compulsory deference to religious authority
in resolving such disputes where no issue of doctrinal controversy is
involved.

This approach gives great weight to the actions of controlling
majorities, and would appear to permit a majority faction in a parish to
amend its parish charter to delete all references to the Episcopal Church,
and thereafter to affiliate the parish — and its property — with a new
ecclesiastical group.

Although considered by some to be declaratory of existing law,
Sections 4 and 5 of this canon were adopted by General Convention in
1979 in response to the following invitation contained in the decision in
Jones v. Wolf:

At any time before the dispute erupts, the parties can ensure, if they so desire, that
the faction loyal to the hierarchical church will retain the church property. They can
modify the deeds or the corporate charter to include a right of reversion or trust in
favor of the general church. Alternatively, the constitution of the general church can
be made to recite an express trust in favor of the denominational church. (Emphasis
added.) 443 U.S. at 606.

In Barker v. Protestant Episcopal Church in the Diocese of Los
Angeles, 171 Cal. Reptr. 541 (2d DCA), cert. denied, 70 L.Ed 2d 163
(1981), the intermediate Court of Appeals in California permitted three

Supp. 162, 617 (D.Kan. 1976); Paradise Hills Church, Inc. v.
International Church of the Foursquare Gospel, 467 F. Supp. 357,
860-61 (D. Ariz. 1979); Colin v. Iancu, 267 N.W.2d 438, 82 Mich.
App. 521 (1978). See also Diocese of Southwestern Virginia, etc., et
al. v. Buhrman, et al. (Clifton Forge, Virginia Court Case No. 1748,
November 18, 1977, aff'd, June 15, 1978); Bishop & Diocese of
Colorado, et al. v. Mote, et al. (Denver County, Colorado District
Court Case No, C-75959, January 21, 1980); Protestant Episcopal
Church, etc. et al. v. Tea, et al. (Clark County, Nevada District Court
Case No. A165130, April 30, 1980).



302 ———— TITLE I, CANON 6

seceding Episcopal Churches to take their property with them, finding
no express trust which would bind the property to the diocese or national
Church. The property of a fourth seceding church was held to revert to
the diocese because of an express provision to that effect in its charter
and in some recently adopted canons that were not applicable to the
others. The records in all four cases were made before the 1979
amendments to this canon and the result might have been otherwise
in the first three cases had these provisions been in effect before the
dispute arose.

The California court in Barker rejected the “hierarchical theory” as
a means in itself of resolving property disputes between a local
congregation and its denomination. Other courts continue to apply that
“hierarchical theory” to the Episcopal Church; see, for example,
Protestant Episcopal Church in the Diocese of New Jersey et al. v. Graves
et al., Supreme Court of New Jersey, Union County, Chancery Division
Docket No. C-422-77 (February 10, 1978), relying chiefly on Kelly v.
Mclntire, 123 N.J. Eq. 351. The Court in Graves ruled in favor of the
diocese.

Recent cases influenced by Jones v. Wolf, supra, hold that a
determination of hierarchical status is but the first step in the analysis
and that, once that determination is made, one must move on to see if
the dispute can be resolved by reference to “neutral principles of law”
found in documents of independent legal significance such as deeds,
charters, by-laws, canons, etc. This was the approach taken by the
California court in Barker with respect to the one seceding church whose
property was held to revert to the diocese because of specific language
in its charter and in diocesan canons. The same approach was used in
the Diocese of Southeast Florida in which the diocese also prevailed:
Rt. Rev. James L. Duncan v. Rev. Peter Watterson, In the Circuit Court
for the Fifteenth Judicial Circuit of Florida, in and for Palm Beach
County, No. 77-3926 CA (L) 01 K (Feb. 1979). The 1979 amendments to
this canon lend further support to that reasoning.
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VIRGINTIA:

IN THE CIRCUIT COURT OF FATRFAX COUNTY

_______________ <
IN RE:

MULTI-CIRCUIT EPISCOPAL : OMNIBUS CASE NO.
CHURCH PROPERTY LITIGATION : CL2007-0248724
_______________ %

Fairfax, Virginia
Friday, September 14, 2007
The above-entitled matter came on for hearing
before The Honorable Randy I. Bellows, Judge in and for
the Circuit Court of Fairfax County, Virginia, 4110 Chain
Bridge Road, Courtroom 4G, Fairfax, Virginia, beginning at

approximately 2:04 p.m., before Maureen S. Bennie,

Verbatim Court Reporter, when were present on behalf of

the respective parties:
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- position of TEC and the Diocese that a branch has to be a

creature or divided from the -- in this case, the
Episcopal Church. So that is the question, essentially,
what the term branch means.

The sixth question is does the term religious
society as that term is used in 57-9 include a
non-hierarchical loose affiliation of religious entities?
Now, I understand that there is some difference of opinion
as to what the Anglican Communion is and where it fits on
the continuum between, on the one hand, a completely loose
affiliation and, on the other hand, a hierarchical church.
And that may require evidence, actually, but the qﬁestion
really turns on what the meaning of religious society is
under the statute.

Okay. Now, the scope of the hearing. Again,
this is what the scope of the hearing would be if I don't
resolve any of the legal issues that have been put before
me at this time.

First, obviously, has there been a division
within the Episcopal Church and the Diocese?

Second, is the Anglican Communion a church or

religious society as that term is used in 57-9?

703-780-9559



Page 41
1 . Third, were the departing churches attached to

2 the Anglican Communion?

3 Fourth, is there a division within the Anglican
4 Communion?

5 I would say before I continue that I do not list
6 as subjects for the hearing the question of whether the

7 Episcopal Church is a hierarchical church or whether the

8 individual churches were attached to the Episcopal Church,
9 because that issue does not appear to me to be in dispute.
10 Those issues do not appear to be in dispute. If they are,
11 then, obviously, you will tell me.
12 And then the last two questions is whether CANA
13 is a branch of the Episcopal Church and whether CANA is a
14 branch of the Anglican Communion. Now, you may note that
15 I do not list as a subject matter for the 57-9 hearing any
16 question related to the procedural issues associated with
17 the vote because, to me, it makes no sense at all to get
18 into several days of testimony as to the accuracy of the
19 voting and the procedures used for the voting until I have
20 resolved all these other issues because, depending upon
21 the resolution, we may or may not ever need to reach that

22 issue, nor is it clear to me that the Episcopal Church and
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. the hearing and before an -- at least one -- additional

round of briefing on these questions which would follow
the hearing.

In other words, I don't anticipate that in
November at the conclusion of the hearing I will give you
a decision. What I anticipate is that, having taken the
testimony, each party will have the opportunity to submit
briefs, and then I will give you a decision. I would
imagine it would be an opinion letter, but -- that remains
to be seen, but in some form, I will give you my decision.

What I would add té the scope of the hearing
that I have discussed before is the question that I had
put in, a question of law issue, I will put it in the
scope of the hearing only because Mr. Coffee has
represented that he believes there is evidence relevant to
these questions, and that is what is the meaning of the
term division, the term branch, the term church or
religious society and the term attached, those four terms
that appear in 57-9.

The other question I would add is the question
Mr. Coffee said is -- whether ADV is a branch of the

Diocese, which I assume, by asking the question,

G T T PP 1T .17 o = o e et 7 7
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Page 115 :
1 Mr. Coffee believes and will advocate that ADV is a branch f

2 of the Diocese.

3 I will not -- as I told you I was not inclined

4 to do, we will not at the November hearing address the

5 procedural regularities issues associated with the vote,

6 with the various votes, because I don't believe -- that is

7 something we will need to address -- if I ultimately

8 determine that there was a division under 57-9, then I

9 will have to address it, but I do not need to address it
10 now and we do not need to address it until the 57-9 -- the
11 other issues in 57-9 have been resolved.

12 Ms. Anderson and Mr. Davenport, is there

13 anything else that you wish to address at today's hearing?
14 MS. ANDERSON: I guess just one gquestion, Your
15 Honor. Obviously, I heard it and understand what Your

16 Honor has just said. I do strongly believe that there are
17 important issues on which there is no disputed material

18 fact, and I wonder if the Court would entertain a motion
19 for summary judgment if it were on discrete issues i1f they
20 relate to -- you know, do it pursuant to the Rules and lay
21 out what the material issues of undisputed fact are and

22 give them --
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EXHIBIT

i 3

VIRGINIA:
IN THE CIRCUIT COURT OF FAIRFAX COUNTY
IN RE:

).
)
MULTI-CIRCUIT EPISCOPAL )
CHURCH PROPERTY LITIGATION )

CL-2007-0248724

FILED IN 57-9 PROCEEDINGS: In re: Truro Church (No. CL 2006-15792); In re:
Church of the Apostles (No. CL 2006-15793); In re: Church of the Epiphany, Herndon
(No. CL 2007-556); In Re: St. Paul’s Church, Haymarket (No. CL 2007-5686); In re: St.
Margaret’s Church (No. CL 2007-5685); In re: Church of Our Saviour at Oatlands (No.
CL 2007-5363); In re: The Church at the Falls — The Falls Church (No. CL 2007-5249);
In re: St. Stephen's Church (No. 2007-5903) In Re: Church of the Word, Gainesville
(No. CL 2007-11514).
ORDER

THIS MATTER came before the Court on the request of the parties for
clarification of whether the proceedings now scheduled for November 13 through
November 21, 2007, shall include presentation of evidence on the title of the real and
personal property at issue. It is hereby

ORDERED that the proceedings in November shall not involve presentation of
evidence on the title of the real and personal property at issue, and the proceedings in
November shall be limited to presentation of evidence on the issues outlined by the Court

at the Scope hearing on September 14, 2007.

Entered this ‘D-(aday of October, 2007.

NS

Circuit Court Judge Randy I. Bellows
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Washington, DC 20001

Telephone: (202) 346-4000
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Telephone: (202) 282-5000
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THE CHURCH AT THE FALLS - THE FALLS CHURCH

By: Oc«w& R T N A \ \DK%EL

Gordon A. Coffee (VSB #25808 James A. Johnson

Gene C. Schaerr Paul N. Farquharson

Steffen N. Johnson Scott H. Phillips

Andrew C. Nichols (VSB #66679) Sarah W. Price

WINSTON & STRAWN LLP SEMMES, BOWEN & SEMMES
1700 K Street, N.W. 250 West Pratt Street
Washington, D.C. 20006 - Baltimore, MD 21201
Telephone: (202) 282-5000 Telephone: (410) 576-4712
Facsimile: (202) 282-5100 Facsimile: (410) 539-5223

THE CHURCH AT THE FALLS - THE FALLS CHURCH

By: Q\)Lo*\’ 3. Docd \\_46‘3%—

Scott J. Ward, Esq. (VSB #37758) '
Timothy R. Obitts, Esq. (VSB #42370)
Robert W. Malone, Esq. (VSB #65697)
GAMMON & GRANGE, P.C.

8280 Greensboro Drive, 7% Floor
McLean, VA 22102

Telephone: (703) 761-5000

Facsimile: (703) 761-5023




ST. STEPHEN’S CHURCH and ASSOCIATED TRUSTEES

B Hosa A, Wele Sda \\ﬁ%&/

Mary A. McReyfio)ds unter Manson (VSB #05681)
MARY A. MCREYNOLDS, P.C. P.O. Box 539

1050 Connecticut Avenue, N.W., Tenth Floor 876 Main Street

Washington, DC 20036 Reedville, VA 22539

Telephone: (202) 429-1770 Telephone: (804) 453-5600
Facsimile: (202) 772-2358 Facsimile: (804) 453-7055

CHURCH OF THE APOSTLES and CHURCH OF THE EPIPHANY and ASSOCIATED
TRUSTEES

Mary A, MGR Gordon A. Coffee (VSB #25808)

MARY A. MCREYNOLDS P.C Gene C. Schaerr

1050 Connecticut Avenue, N.W., Tenth Floor Steffen N. Johnson

Washington, DC 20036 Andrew C. Nichols (VSB #66679)
Telephone: (202) 429-1770 WINSTON & STRAWN LLP
Facsimile: (202) 772-2358 1700 K Street, N.W.

Washington, D.C. 20006
Telephone: (202) 282-5000
Facsimile: (202) 282-5100

ST. MARGARET’S CHURCH and ST. PAUL’S CHURCH, HAYMARKET and
ASSOCIATED TRUSTEES

Mary A. McR%olds 6 5 E. Andrew Burcher (VSB #41310)

MARY A. MCREYNOLDS, P.C. WALSH, COLUCCI, LUBELEY,
1050 Connecticut Avenue, N.W., Tenth Floor EMRICH & WALSH, P.C.
Washington, DC 20036 - 4310 Prince William Parkway,
Telephone; (202) 429-1770 Suite 300

Facsimile: (202) 772-2358 Prince William, VA 22192

Telephone: (703) 680-4664
Facsimile: (703) 680-2161



CHURCH OF THE WORD and ASSOCIATED TRUSTEES

i@ Aoden o \\onBe

E. Andrew Burcher, Esq. (VSB# 41310)

WALSH, COLUCCI, LUBELEY, EMRICH & WALSH, P.C.
4310 Prince William Parkway, Suite 300

Prince William, VA 22192

Telephone: (703) 680-4664

Facsimile: (703) 680-2161

CHRIST THE REDEEMER CHURCH and POTOMAC FALLS CHURCH

b Seoth T Wadd |\, o

Scott J. Ward, Esq. (VSB# 37758)
Timothy R. Obitts, Esq. (VSB# 42370)
Robert W. Malone, Esq. (VSB# 65697)
GAMMON & GRANGE, P.C.

8280 Greensboro Drive, 7 Floor
McLean, VA 22102

Telephone: (703) 761-5000

Facsimile: (703) 761-5023

CHURCH OF OUR SAVIOUR AT OATLANDS and ASSOCIATED TRUSTEES

Facsimile: (703) 726-0125



"TLL 0 °S00T “0LE ‘€661 :AJOLSIH

'91-LS § 3o suoisiaoxd oy 0}

juensmd s1901JJ0 [BONSBISIOII SBY IO ‘7°97-LC § OF
quvnsind uoyv.40di0o v pawa4d svYy ‘Pajpi0diodu}
s1°g-16 § ur paquosaxd se uoneorjdde

uodn sa93snx; [nymef Jo yuounurodde oy SuLmoos
Jo o1qedeo s1 “00U9ISIXa UL $99)SNI) [Nyme] sey
Ka100s sno1ipal 10 uonedoaiduod snoiial asa00Ip
YoINYo ‘YoInyo oY) SI10YM 3ses AUe Ul SOLIRIOYIUSG
o1} JO uoneUIISOP JUSIOLINSUL 10] PIOA PATR[OSP

a4 IO [1e] [[eYS IoJSUBI} IO 9OURADAUOD Yons ON

“Joo1o} sonifriodns) a1} JO UOTIRISTUIWIPE

o} Jo a81eyo oAy ‘sofesn 10 SI[NI S IOpUN “YOTYM
soyuoyine o) Aq syeudoidde pauruojep se
£391008 sno1fa1 10 toneSaIuoo SNOIFIS1 ‘9s9001p
yonyo ‘yoanyo oy Jo sesodmd jusjoasusq pue
snorgijel oYy 10} pasn aq [feys asodund oygoads €
9e)S 0} SIRJ JRY} JOJSuRI} JO 0UBASAUOD Yons Auy

“pIyeA oq [Teys ‘Y18 1o aseyoind Aq ByRYM ‘A101008

snoig1[a1 10 uoreSai8uod snoIFI[al 9ss001p

yoIyo ‘yoInyo Aue Jo JJousq 9y} 10§ Io 0} speul

SIYOTYM ‘[[IM £q JO SOATA JOJUI JOYIoyM ‘Ayrodord
Teuosiad J0 [ea1 JO 19JSURI 10 S0URASAUOD AIOAT

pIEA
momoaha mso&:ou 10y sioysuen JeyM ‘T h LS m

L0-90S

18 "BA 1T “WUidqsaid yjofioN -
(.osuss 00|
& Ul pasn a1e . uonedai3uod snoidial, 10
JoInyd, sp1om 2y} jey djesipur A[res[o
* * * SUOISIAOIA SANIOLNSAI 9S9Y T ,,)

18118 BA 691 ‘Supysod ‘4 a400py -
(.£101008 [B50] 91J3 0}
Kjrermnoad Suofeq 1SN “PaUOHUSW 918
KoY} yoTym Ul UOTI09UUO0D SY} PUB 9Injeu
AxoA Jo1) wioq ‘ureyd s1 31 yorym ‘sosm,,)

E1€ I8 "BA $S ‘WIPIODYS "4 24004g -
SOS() PAIIUI] =

pi1eA sesodind snoi81ya1 10] sI9JsURH JBYM “L-LS §

10 ‘Ul SOLIBIOIJaUSq Y} JO UONRUSISIP JUIIOLINSUl
I0J PIOA POIRIOaP 3 IO JIE] [BYS JO313}

§09)sny) oy 10 ‘vonegdaiduoo snoid1ja Jo Yomyo
‘959001p YOINYo Yons 0} dpewl IYea1oy isonbaq

Jo quei8 ‘gi8 ou puy ‘asIMISY)0 Jou pue ‘sesodind
yons IOJ pue Jausq JO sasn yons 10J pjoy

aq [[eYs pue[ oY) pure ‘9s300Ip YoInyo Aue Jo siejye
=i} mo ooﬁuod?& ur asn 10 10 SJUEUSITAdE 9q 03

7O ‘opew uooq Bomoﬁba sey 10 uva 8q Iayyrolay
AewI oYM DITRA 9q [[RYS S0UBASAUOD AI10AD

o BSa T 10] ] puef Jo opew un [TeYS Joyjea1oy
YoTyM PITeA 9q [[BYS 90UBKAUO0D A10AD pUE ‘opeul

U09q SBY ‘£ L] ‘] ATenuef S0UIS ‘YoIym pi[eA
9q [[BYS UONEDIPAP IO ‘BSIAIP ‘90UBASAU0D KIOAT

SIDUAIIJIY MET] aSBD) PUE SIIN)e)S SISNA Y, SNOIS[oY LIWSIA

7

LIgIHX3

+524qQq¥}



18-081 18 "BA 691 ‘Sunjiod ‘A a400py -
POUOTIUSIA S[EIOJ(O/SUOSIad [800T] =3

LOS e "BA V1T “A4214qs24d f]0f40N -
I81 78 "BA 691 ‘Suty4ad ‘4 2400 -
diyszeumQ Kedoid uo uoyeNwIry =

916 "0 ‘2961 ‘119
‘9661 ‘89T  ‘vS61 8¢ § 6161 2P0D :AYOLSIH

"pI[eA aq [[BYS poyroads st

asodind 10 asn of1oads ou ureIAYM ‘uoryedaifuoo
sno181je1 Aue Jo Jgauaq IO asn oY) I0J ‘€661 “1
Krenuef yoye Apadoid Jo os1ASp Aue Jetf paplaold

918 vap T[eYs 3sanbeq
FJiels ‘Y10 gonis Ua) ‘YI[eoMUOUIIO)) 3} JO SUN0o
K100URyD 93 Aq JUSUIIDIOJUS oy199ds JO Jrupe 0)
J0U SE UIR)I20UN OS JO PIULIPUN 94 [[BYS ISILI Yons

Kue Jo §109[q0 oY) IoAduYMm Jey} ‘poplacid TT-ZC
1031q v:g 9q [[eys 1sonbaq
10 Yyuers “g18 yons inq ‘g-£¢ § ur paquosaad

se uoneordde uodn soa3snn yons Jo jusunurodde
a3 Surmoss Jo o[qedes si uonedaiSuoo

oY) JO “9SI20IP YIINO 9Y) JO ‘D0USISIXD Ul

are uone8218u0o 10 YoInyo ‘9s3001p YOINo Yons Jo
$99)STLY) [NyMEB] 210UM 9580 Aue ul }sanbaq 10 uesd
‘Y18 yons 03 paxouue jsnx Aue Jo s305[qo oy




