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L Ex Parte orders do not convey title to church property.

The Falls Church’s (“TFC’s”) argument, that ex parte church property orders can convey
title, contradicts clear statutory and case law. See, e.g., Va. Code § 55-2; Allen v. Paul, 65 Va.
332 (1874) (discussed in our Opening Brief at 20). The dearth of legal support for its position is
apparent: there are only three statutory citations and one case citation in Section I of its Brief.

TFC’s claim (at 4) that an 1842 statute (Ex. A) conferred legal title upon the appointment
of church trustees is meritless. First, it ignores contrdlling law on the effect of trustee
appointment and other ex parte church property orders. Allen v. Paul, 65 Va. 332 (1874), held
that such orders do not establish ownership of church property. Id. at 343-44 (order appointing
church trustees “does not vest in them the legal title to the property in controversy ‘for the time
being,” or for a single instant”). The fact that there are multiple ex parte orders is irrelevant, as is
their age. A claim of ownership founded on them is a legal nullity.

Second, the 1842 Act shows the need for precisely what TFC lacks. For § 3 (which TFC
cites for the proposition that title “shall thereupon beconf: exclusively vested” in the appointed
trustees) to apply, there had to be a conveyance to the trustees. See 1842 Va. Acts ch. 102, § 3
(Ex. A) (“And be it further enacted, That where such conveyance or devise has heretofore been
made to a trustee or trustees, or where such conveyance or devise shall hereafter be made ...”). It
is undisputed that there is no conveyance or devise to TFC’s trustees. TFC’s argument that the
statute obviates the need for such a conveyance fails on the statute’s own terms.

Third, the first order appointing TFC trustees is from 1851 (see TFC Ex. 62), and by that
time the law had changed. Chapter 77, § 9 of the 1849 Va. Code (Ex. B) provided:

The circuit court ... may on application of the proper authorities of such

congregation ... appoint trustees either where there were or are none, or in place
of former trustees, and change those so appointed, whenever it may seem to the



court proper, o effect or promote the purpose of the conveyance, devise or
dedication; and the legal title to such land shall for that purpose be vested in the
said trustees for the time being and their successors. [emphases added]

This, not the 1842 act, was operative when TFC trustees were first appointed in 1851.
Applicable law thus provided that legal title was only vested in church trustees to effect or
promote the purpose of the actual deed. There is no evidence that transferring the property from
Christ Church, Alexandria (the entity that was the legal successor, according to historical fact and
law) to TFC would have done that. Moreover, the 1849 Code provision is clearly a precursor to
the Virginia Supreme Court cases on the effect of trustee appointment orders, given that the
statute provides that such orders vest legal title only in accordance with the actual, governing
document of conveyance. Again, TFC’s attempt to avoid the Deed fails.

Fourth, the 1849 Code also contained the precursor to what is now Va. Code § 55-2. See
Va. Code ch. 116, § 1 (1849) (Ex. B) (“No estate of inheritance or freehold, or for a term of more
than five years, in lands, shall be conveyed unless by deed or will ...”). Therefore, for the entire
period for which TFC relies on ex parte orders for its claim of title, Virginia law has always
required conveyances to be by deed or will, not ‘by ex parte order.

IL. There is no binding admission that TFC’s trustees own the Property.

TFC wrongly suggests that the Court may find that we have conceded that TFC’s trustees
own the Property through a memorandum of /is pendens and excerpts of pleadings and discovery.

TFC’s ignorance of Virginia law is displayed by its reference to a memorandum of /is
pendens as an “action” and a “suit” that “the Diocese brought.” TFC Briefat2, 11. A
memorandum of lis pendens does not commence a civil action, Rule 3:2(a), or seek any judicial
relief. Like a deed, it is merely a part of the land records. Its only function is to give notice to

potential purchasers of litigation affecting property (see our Opening Brief at 23-25). Nor is it



required or possible for such a notice to summarize all aspects of the referenced litigation.

TFC also contends that the Episcopal Church and the Diocese have admitted in pleadings
that TFC’s trustees hold legal title to the two acre parcel at issue. See TFC Brief at 12, Two
referenced pleadings are complaints in the declaratory judgment actions, not pleadings in TFC’s
57-9 action, and both are explicitly “on information and belief,” not unqualified statements.! In
the 57-9 action, the Diocese’s Answer to TFC’s 57-9 Petition explicitly denied, in paragraph 2,

that the current Trustees of The Falls Church properly own or hold legal title to
any properties currently possessed by The Falls Church, for the reasons stated in
9 8 of this Answer. The Diocese denies that the current Trustees of The Falls
Church own or hold legal title to any properties in trust for the congregation of
The Falls Church.

Paragraph 8 of the Answer reiterated that denial, explained that any title TFC’s trustees may have
had was as an Episcopal entity, and denied the remaining allegations for lack of information:

The Diocese denies that the current Trustees of The Falls Church properly own or
hold legal title currently possessed by The Falls Church. The Diocese avers that,
as shown by the language of the deeds summarized and referred toin § 8, a
number of the properties referred therein were conveyed to “Trustees of the
Episcopal Church known and designated as the ‘Falls Church,”” to “Trustees of
the Falls Church Episcopal Church,” or to “Trustees of the Falls Church
(Episcopal)” .... a majority of the congregation of The Falls Church has
purportedly “determined to sever ties with [The Episcopal Church] and the
Diocese.” Thus, according to the allegations of the petitioner, whose actions are
unlawfully controlled by individuals purporting to have severed ties with The
Episcopal Church and the Diocese, The Falls Church is no longer an Episcopal
Church and therefore would have no claims to the properties identified in q 8.
The Diocese lacks knowledge or information sufficient to form a belief as to the
truth of the remaining allegations of q 8.

L' See, e.g., Walsh v. Walsh, 177 Va. 174, 190, 12 S.E.2d 757, 762 (1941) (distinguishing
between “an allegation of fact” and “an allegation based on information and belief,” and holding
the latter “is not to be taken as true on a hearing on the bill and answer”). We have since learned
more information bearing on the ownership of the Property and have supplemented our position
accordingly. And even if the statements were unqualified, they, like all statements in a
complaint, are allegations that may be correct or incorrect, not admissions.



To suggest that either paragraph constitutes an admission that decides the current dispute over
the Property is to ignore the language of those two paragraphs entirely.

Similarly, the Diocese denied TFC’s Request for Admission No. 10, which stated: “Falls
Church real property is currently titled in the names of Trustees for Falls Church.” TFC Ex. 10 at
5. TFC quotes the Diocese’s explanation following the denial.® It is true that the explanation has
since been proven incorrect (and later discovery responses provide supplemental information).
But TFC'’s failure to quote the actual response (“Denied,” TFC Ex. 10 at 5) and to include the
denial preceding the explanation in the quoted “relevant part,” TFC Brief at 12, risks misleading
the Court. In sum, the various “admissions” advanced by TFC are not binding or dispositive.

III.  There is no evidence that the vestry of The Falls Church became the successor to the
Vestry of Truro parish in 1836.

TFC argues that “[i]n 1836, the vestry of The Falls Church became the successor to the
vestry of Truro Parish for purposes of the property conveyed by the 1746 parcel [sic].” TFC
Brief at 13. TFC explains that because it “was admitted to the Diocese pursuant to Canon 12,” it
“became ‘a distinct Parish’ and therefore the legal successor and owner of the Property. Id.
Indeed, TFC analogizes that “act of the Diocese’s Annual Convention” to the act of the General

Assembly that divided Truro Parish and allocated the Property to Fairfax Parish. Id. at 14.

2 The Episcopal Church did “admi[t] and ave[r] that trustees for The Falls Church hold legal
title to the real property currently possessed by The Falls Church,” but it offered an explanation
that plainly limits the admission: that TFC held title as an Episcopal entity and “subject to the
Constitutions and Canons of the Episcopal Church and the Diocese.” TFC Ex. 4 §2. The same
qualification appeared in the Episcopal Church’s response to TFC’s request for admission. See
TFCEx. 11 at 4. And even if the Church’s admission were both unqualified and binding, it
would not bind the Diocese, a separate party that denied TFC’s title allegations.

3 Both sides have repeatedly posed and answered discovery seeking explanations of denials of
requests for admissions. Sometimes the explanation is printed immediately following the denial.
The placement of the explanation does not and cannot transform a denial into an admission.



TFC’s new position, that a Diocesan canon and an “act of the Diocese’s Annual
Convention” had the legal effect of making TFC the legal successor and giving it legal title, will
surprise anyone following this litigation. The CANA Congregations have argued repeatedly that
the national and Diocesan canons are legally ineffective and unenforceable in regard to property.
Indeed, they have argued specifically that the national and Diocesan canons were of no legal
effect in Virginia prior to 1867. We appreciate TFC’s belated recognition that the Episcopal
Church’s and the Diocese’s Canons and actions have legal effect, but TFC’s gloss on the result of
Canon XII and the Diocese’s acceptance of TFC’s petition in 1836 is incorrect.

A. TFC’s argument contradicts the unrebutted historical evidence.

TFC had no historical expert of its own and offered no historical evidence for anything
prior to 1845. Accordingly, it must and does attempt to support its argument about events in
1836 by quoting selectively from Dr. Bond’s testimony. Counsel’s spin is entirely inconsistent
with and misstates that unrebutted testimony, however.

Based on many historical facts and sources (see TEC-Diocese Opening Brief at 9-12), Dr.

Bond’s opinion was that Christ Church, Alexandria was the successor to the Vestry of Fairfax

* Eg., CANA Congregations’ Responsive Brief Pursuant to the Court’s July 16, 2008, Order
(filed Aug. 4, 2008) at 14 (“‘As of 1867, the only statutorily authorized means of conveying
property to churches in Virginia was a deed, and only a congregation could receive such a
conveyance”); id. at 15 (“ECUSA and the Diocese are thus confusing the question whether
associational rules may constitute a contract in general and the question whether, prior to 1867,
such rules could create enforceable property rights. They could not”); CANA Congregations’
Opening Brief Pursuant to July 16, 2008, Order (filed July 28, 2008) at 10 (“When the division
statute was adopted, Virginia courts ‘look[ed] to the deed alone’ ... the rules of voluntary
associations such as ECUSA or the Diocese were not legally relevant to property ownership™)
(second emphasis added). Because the Congregations prevailed based on these assertions, they
are estopped from contradicting them now. See, e.g., Bentley Funding Group, L.L.C. v. SK&R
Group, LL.C., 269 Va. 315, 325-27, 609 S.E.2d 49, 53-55 (2005).



Parish, which was the successor to the Vestry of Truro parish by operation of law. Tr. (Oct. 20,
2008) at 50-54, 73, 82. He also opined that there is no reason or evidence “to conclude that the
Falls Church is a successor to the vestry of Fairfax [parish].” Id. at 128.

Regarding events in 1836, Dr. Bond explained that the Diocese’s convention admitted
TFC as “a separate and distinct Church from the Parish Church of Fairfax Parish,” which was
Christ Church, Alexandria. Tr. (Oct. 20, 2008) at 88-89, 127-28; TEC-Diocese Ex. 75 at internal
p.13 (Bates no. EOV0042585). TFC did not become part of the Diocese as a new parish. Id. It
petitioned to be and was admitted as a “separate church.” Id. The testimony and later records
(TFC’s parochial reports) reflect that.’ It is certainly true that, by virtue of the 1836 petition,
TFC sought and received the permission of the Diocese to “elec[t] its own vestry” and “t[ake]
over the management of its own affairs.” Tr. (Oct. 20, 2008) at 106.° But Dr. Bond’s testimony
about events in 1836 contradicts, rather than supports, TFC’s claims to the Property.

In support of its attempt to cobble together a “distinct parish” theory (TFC Brief at 14,

5 TFC’s parochial report in 1837 did not show a connection to Fairfax Parish or that a new
parish had formed. See TEC-Diocese Ex. 76 at internal p.26 (Bates no. EOV0042594). Accord
TEC-Diocese Ex. 77 at internal p.35 (Bates no. EOV0042601) (1838 report). See also Tr. (Oct.
20, 2008) at 81, 107 (TFC did not become part of the Diocese as a continuation, successor, or
member of Fairfax parish; instead, it became a new church and entered as a new institution).

® The Diocese’s permission necessarily included the permission of Christ Church, Alexandria
too. Fairfax and other parishes had agreed in 1787 to be governed by the Diocese, committing
the “doctrines, discipline, and worship,” the “rules and regulations” of the Church and its “good
government” to the Diocesan convention. E.g., Tr. (Oct. 20, 2008) at 60-62; TEC-Diocese Ex.
112 at internal p.23 (Bates no. EDV0045058) (an ordinance of the 1787 convention “FOR
REGULATING THE APPOINTMENT OF VESTRIES AND TRUSTEES AND FOR OTHER
PURPOSES”). Vestrymen were required to “subscribe ... to be conformable to the doctrine,
discipline, and worship of the Protestant Episcopal Church.” Id. at 22. The Diocesan convention
defined and delegated property powers and responsibilities to the vestries, including that they
“shall hold and enjoy all glebes, lands, churches, books, plate, and other property, now belonging
or hereafter accruing to the said church, as trustees for the benefit of the society.” Id. at 22-23.



18), TFC directly misstates Dr. Bond’s testimony. The phrase “distinct parish” is part of Canon
XII, which Dr. Bond read. His testimony, however, was that in 1836 TFC was a new church, not
part of Fairfax Parish or a new parish. See Tr. (Oct. 20, 2008) at 106 (“they don’t call themselves
a parish. They call themselves a church™); id. at 81,107 TEC-Diocese Ex. 75 (at internal p.13),
the only and undisputed evidence from 1836, corroborates his testimony.

TFC also argues that it is a successor to the Vestry of Truro parish because TFC’s vestry
is the “governing body ‘closest to the people,”” and TFC has used and managed the Property,
thereby supposedly allowing the Court just to analogize TFC’s vestry to the Vestry of Truro
parish and conclude that TFC is the successor for the purpose of the Deed. TFC Brief at 14-15.
Dr. Bond’s unrebutted expert testimony established that colonial vestries were decidedly
different from individual church vestries later. Tr. (Oct. 20, 2008) at 42-43. TFC advances an
analogy that the evidence showed to be inaccurate historically.

None of the evidence of TFC’s use of the Property decades later establishes TFC’s
ownership, as outlined in our Opening Brief at 5, 8, 14-17. Nor has TFC provided historical
evidence that rebuts Dr. Bond’s testimony and shows TFC to be the successor under the Deed.
Nor has TFC presented a properly pled and supported adverse possession claim. See TEC-
Diocese Opening Brief at 14-16. Nor would an adverse possession claim be proper in TFC’s

§ 57-9 action.” TFC’s claims and arguments simply are not consistent with the historical facts.

7 Even if TFC could prevail on an adverse possession claim, which it cannot, it would be
inappropriate, inconsistent, and unjust to allow TFC to assert non-57-9 claims in its 57-9 action
when the Episcopal Church and the Diocese have not been permitted to assert our claims. If

§ 57-9(A) is “conclusive,” standing on its own and mooting all other claims, as this Court has
held, see Five Questions Letter Opinion (June 27, 2008) at 11, a litigant must satisfy all of the
requirements of § 57-9(A) upon invoking the statute. That litigant cannot be permitted to
bootstrap a lesser claim into the “conclusive” effect of § 57-9.



B. Mason v. Muncaster does not support TFC’s position.

TFC asserts that Mason v. Muncaster, 22 U.S. (9 Wheat.) 445 (1824), does not contradict
its legally insufficient and historically unsupported theories to have become the successor at
some later date. TFC bases that argument on three points, all of which are demonstrably wrong:

First, TFC erroneously claims that Mason v. Muncaster was decided under District of
Columbia law. TFC Brief at 16. The Court, however, did not cite District of Columbia law at
all; but it cited Virginia law throughout the opinion. See, e.g., 22 U.S. at 455 n.13, 456, 459,
460, 466-67, 467. TFC’s only support for its argument is a “[Local Law.]” label that precedes
the case heading in the U.S. Reports. (A copy of the case from that reporter is attached as Ex. C.)
That notation is not part of the opinion of the Court and thus not proper citation material.
Moreover, TFC plainly did not even attempt to determine the meaning of the heading. It is in
fact a case type category applied by the reporter, not an indication that the Court was applying
D.C. law. The Table of Cases to Volume 22 of the U.S. Reports (attached as Ex. D) shows that
the heading “Local Law” was one of many such headings, including “Chancery. Mortgage,”
“Constitutional Law,” “Prize,” and “Surety.” And other cases that did not involve either Virginia
or D.C. have the same heading. See, e.g., Ex. E (the first pages of Kirk v. Smith, 22 U.S. 241
(1824), and Danforth v. Wear, 22 U.S. 673 (1824), which concerned Pennsylvania and North
Carolina law, respectively). TFC’s argument about the law applied is utterly baseless.

TFC also claims that Mason v. Muncaster concerns only the parish’s glebe lands and
(again based on a distortion of both Mason and Dr. Bond’s testimony) that “the vestry of Fairfax
Parish had a different successor for purposes of tﬁe glebe lands there (the Christ Church-
Alexandria vestry) than it had for purposes of the two-acre parcel here (the TFC vestry).” TFC

Brief at 18. Nothing in Mason or Dr. Bond’s testimony says anything of the sort. Mason’s



successor holding is unqualified, and it directly contradicts TFC’s parcel-based succession
argument. See 22 U.S. at 456 (“the Vestry of the Episcopal Church of Alexandria is the regular
Vestry in succession of the parish of Fairfax™); id. at 469 (“the Vestry of the church in
Alexandria is, in succession, the regular Vestry of the parish of Fairfax”). Indeed, the appellant
argued, inter alia, that if “there was another church in the parish, or other parishioners who were
not represented by [the Christ Church vestry], the decree [in Terrett v. Taylor, 13 U.S. (9 Cranch)
43 (1815)] would have been different.” Id. at 448. The Mason Court rejected that argument. It
was fully aware of The Falls Church and the fact that Fairfax Parish spanned part of Virginia as
well as part of the District of Columbia. See id. at 456-57. It considered and found no evidence
that persons in Fairfax were not eligible to vote for and represented by the Christ Church vestry.
Id. at 461. See also id. at 468-69 (“the individual parishioners residing out of Alexandria county,
were no more necessary to be made parties to the bill praying a sale of the glebe, than the
individuals residing within the county. Both were represented in the only way known to the
laws, by the Vestry duly appointed to manage pafochial concerns”). And it rejected the argument
that the Christ Church vestry was distinct, id. at 45 8-.61, or that there could be more than one
vestry. Rather, “the Vestry of the parish of Fairfax ... both by the former laws of Virginia and
the canons of the Episcopal Church, they, in connexion with the Minister, have the care and
management of all the temporalities of the parish witfu'n the scope of their authority,” id. at 456
(emphasis added), and Christ Church’s vestry was the successor to that entity. Id. at 456, 469.
Nor does the lower court’s opinion in Mason v. Muncaster, 16 Fed. Cas. 1048 (1821),
support TFC’s position. The lower court found that the Falls Church congregation had “ceased
to exist,” after which the Christ Church congregation “constituted the whole Protestant Episcopal

Church in the Parish.” Id. at 1050; see also id. at 1051. The vestries chosen by Christ Church



since 1803, according to the lower court, “have uniformly held and claimed to hold the glebe,
and the church, and all the church-property belonging to the Protestant Episcopal Church in that
parish.” Id. (emphasis added). Indeed, the court stated that “there is no evidence to satisfy us
that the Alexandria congregation abandoned the parish of Fairfax, or any of their parochial rights,
or ever formed themselves into a separate religious society.” Id. The “complainant’s solicitor”
also argued that the Christ Church vestry “could not a§ow themselves to be the vestry of the
whole parish of Fairfax without confessing themselves to be guilty of sacrilege in suffering the
building commonly called the Falls Church to go to ruin.” Jd. at 1051. The court rejected that
argument, because “it cannot be called sacrilege to suffer a useless building to go to decay,” id.,
and concluded that the law did not hold a vestry responsible for waste when it chose not to
maintain a building for which there was no congregation (a “useless church”). Id. at 1051-52.
See also Tr. (Oct. 20, 2008) at 126-27 (there were many buildings where Episcopal congregations
ceased to exist, and vestries did not maintain buildings where there was no congregation).®

IV. TFC has not filed, pled, or proved a claim for adverse possession.

TFC may regret that it has never filed a quiet title or adverse possession action in regard
to the Property. But having failed to assert its supposed rights for over one hundred years, TFC
cannot now escape that failure by trying to turn its 57-9 action into an adverse possession action.

First, TFC knew that § 57-9(A) required that its trustees hold a valid title, yet it failed to

act to meet that requirement. See Constitutionality Letter Opinion (June 27, 2008) at 48:

8 The lower court supports our position in another respect. It specifically noted the Diocese’s
1787 rules for regulating vestries, property, and trustees, see 0.6, supra, which it stated were
recognized by Virginia law. 16 Fed. Cas. at 1049-50. The Diocese had a “preexistent right” to
make those rules, a right unaffected by the repeal of the acts of 1786 and 1788. Id. at 1050.

10



For 141 years, the Commonwealth of Virginia has had a statute available to
congregations experiencing divisions for the purpose of resolving church property
disputes. 57-9(A) did not parachute into this dispute from a clear blue sky. Its
existence cannot have been a surprise to any party to this litigation, each of whom
is charged with knowledge of its contents and, more significantly, its import.

Second, an attempt to bootstrap adverse possession into a 57-9 action would be improper.
See n.7, supra. TFC pled that it had legal title by operation of the Deed. TFC Petition for
Approval of Report of Congregational Determination (filed Dec. 18, 2006) q 8 (“TFC’s 57-9
Petition™). It did not, and therefore its 57-9 claim must fail.’

Third, TFC’s 57-9 action does not support éuch a claim. TFC’s 57-9 Petition fails to
allege the elements of adverse possession, and it has never sought to amend that Petition. “[A]
litigant’s pleadings are as essential as his proof, and a court may not award particular relief
unless it is substantially in accord with the case asserted in those pleadings ... A court is not
permitted to enter a decree or judgment order based on facts not alleged or on a right not pleaded
and claimed.” Jenkins v. Bay House Assoc., L.P., 266 Va. 39, 43, S.E.2d 510, 512 (2003). An
adverse possession ruling would not only ignore the pleadings, it also would ignore that there has
been no discovery into the claim of adverse possession and no trial on such a claim. The proper
place to decide such a claim might be in the declaratory judgment action, although there too TFC
has failed to plead adverse possession. In sum, any adverse possession claim is not properly

before the Court and the Court cannot award relief based upon this theory of ownership.10

? The evidence has shown that 9 of TFC’s 57-9 Petition (“the [TFC] Trustees and their
predecessors have held legal title to portions of the Property since 1746") was also wrong.

19" This Court has refused to allow us to amend our 57-9 Answers to assert a statutory defense
that had substantially similar elements as a constitutional defense. See Letter Opinion (May 12,
2008) (regarding Va. Code § 57-2.02). It should not act inconsistently by allowing TFC to assert
additional claims — and ones with substantially different elements and evidence than § 57-9(A).

11



Even if TFC’s 57-9 action could encompass a claim for adverse possession, TFC has not
proved one. In Virginia, a claimant seeking to establish title to real property by adverse
possession must prove, by clear and convincing evidence, actual, hostile, exclusive, visible, and
continuous possession, under a claim of right for the statutory period of 15 years. Kim v. Douval
Corp., 259 Va. 752, 756, 529 S.E.2d 92, 95 (2000). “All presumptions ... favor the holder of the
legal title.” Calhoun v. Woods, 246 Va. 41, 44, 431 S.E.2d 285, 287 (1993). TFC has failed to
present clear and convincing evidence of the hostility and the statutory 15 year period elements.

“Hostile” possession is that which is under “a claim of right and adverse to the right of
the true owner.” Douval Corp., 259 Va. at 757, 529 S.E.2d at 95 (quoting Grappo v. Blanks, 241
Va. 58, 62, 400 S.E.2d 168, 171 (1991)). Yet, “where the original entry on another’s land was by
agreement or permission, possession regardless of its duration presumptively continues as it
began, in the absence of an explicit disclaimer.” Id. at 757, 529 S.E.2d at 95 (emphasis added).
In other words, “permission negates hostile possession.” Quatannens v. Tyrrell, 268 Va. 360,
372, 601 S.E.2d 616, 622 (2004). Here, TFC — by its own evidence, and now, by its own
argument — fails the hostility element. By its 1836 petition to the Diocese, TFC applied for and
received the permission of the Diocese to use the Property, to elect its own vestry, and to “t[ake]
over the management of its own affairs.” See TFC Brief at 13-18."" TFC seeks to establish
hostility by claiming that its improvements to the Property were hostile, citing its additions in the

1950s and case law where a neighbor built on another neighbor’s property. See Quatannens, 268

1" TFC claims that it obtained the right to manage and use the Property (and, indeed, title to it)
by petition to and permission from the Diocese, but then argues (for purposes of adverse
possession) that its permission was required to use the Property and that only the latter matters
with respect to the elements of adverse possession. That makes no sense at all and ignores the
evidence (from 1836 into the 1990s) that TFC repeatedly sought the Diocese’s permission.

12



Va. 360, 601 S.E.2d 616. Unlike a neighbor building on another’s land, TFC’s actions in regard
to the property — e.g., encumbrances and consolidation of the parcels — have not shown hostility.
Instead, they were pursued according to canonical requirements and after receiving additional
Diocesan permission (or confirmation from the Diocese that no further approval was needed).
Tr. (Oct. 15, 2008) at 82 (TFC’s own witness); TEC-Diocese Exs. 79-80 (1958 encumbrance),
83-86 (1991 encumbrance); TFC Exs. 55B (same), 57 (consolidation). The evidence utterly fails
to show hostility with respect to the Diocese, and it boggles the mind to maintain (as TFC now
does) that actions taken by TFC, a “constituent part” of a hierarchical church, Tr. (Oct. 15, 2008)
at 80 (Deiss), with the approval of the hierarchical church, should be considered hostile or
adverse to another constituent part of the same hierarchical church (Christ Church).

Citing Mary Moody Northen, Inc. v. Bailey, 244 Va. 118, 122, 418 S.E.2d 882, 885
(1992), TFC asserts (at 20-21) that unchallenged occupancy itself establishes adverse possession.
That misstates the case, however. In Bailey, the father of the children claiming adverse
possession had lived in a cabin on the land of a charitable foundation for 36 years. The parties
agreed that Bailey had lived on the land continuously with the legal title holder’s knowledge.
The Court nonetheless reversed the trial court and entered judgment for the landowner, stating:

This is not simply a case of unchallenged occupancy which is open and notorious

to all, including the legal title holder. Where, as here, the legal title holder is

operating on the assumption that one living on its land is doing so with its

permission, and does not interfere with that occupancy, it would be manifestly

unjust to allow that occupancy to ripen into an ownership interest through the

silence or inaction of the occupant. The presumptions are in favor of the legal

title holder and, although they may be overcome, the claimant must produce

evidence which will overcome them. The necessity of conveying hostile intent or
claim of ownership is particularly important in a case of this sort.

244 Va. at 122-23, 418 S.E.2d at 885. Indeed, the Court held the exact opposite of what TFC

maintains — that one seeking to prove adverse possession must overcome the presumptions in
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favor of the legal title holder and present evidence that shows hostility. TFC failed to do so.2

TFC also fails to establish by clear and convincing evidence that its supposedly hostile
use has extended for the statutory fifteen year period, as discussed in our Opening Brief at 14-16.

V. The doctrine of laches is inapplicable.

The doctrine of laches does not apply for several reasons. First, equity follows the law in
applying a statute of limitations; and if a legal demand is not barred by statute, neither is it barred
in equity. Klackner v. Willis, 15 Va. Cir. 67, 71 (Spotsylvania 1988). But statutes of limitations
apply to causes of action, not to existing conditions such as ownership of land. Ownership
continues unless and until it is conveyed by deed or will, a legal succession arises, or a party
pleads and proves ownership by adverse possession. TFC has shown none of these.

Second, laches ordinarily cannot be set up as a bar to legal title to land. See Klackner, 15
Va. Cir. at 71. Nor does Virginia law support using laéhes, an equitable affirmative defense, as
an alternative theory of recovery by a complainant. /d. at 74. Here, TFC seeks to use the
equitable doctrine as a sword to bar the legal title holders.

Third, while laches is a case-specific doctrine without rigid rules, before it can be
invoked, there must be “acquiescence in the adverse claim.” Camp Mfg. Co. v. Green, 129 Va.
360,373,106 S.E. 394, 399 (1921). “Lapse of time, standing alone, does not give rise to laches.”
Klackner, 15 Va. Cir. at 71. Here, there was no adversity or hostility in TFC’s use of the
Property until December 2006, when it voted to disaffiliate. We filed suit only weeks later.

There has been no delay or acquiescence in TFC’s newly-minted adverse claim.

12 TFC tries in effect to eliminate the hostile element of adverse possession by collapsing it into

three other elements (“exclusive, visible, and without permission”). TFC Brief at 19. Under the
(footnote continued)
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Finally, TFC’s assertion that laches applies because TFC would be prejudiced by the
assertion of a claim of ownership by Christ Church (TFC Brief at 23) misunderstands the
operation of the doctrine. Courts of equity have “refused to give its aid to stale demands where
the party has slept upon his rights and acquiesced in adverse use thereof to the prejudice of
another for a great length of time.” Puckett v. Jessee, 195 Va. 919, 930, 81 S.E.2d 425, 430
(1954) (emphasis added). Courts have viewed whether churches were part of the same
ecclesiastical structure as a key fact in assessing adversity. Puckett involved distinct Baptist
congregations, the Spring City Missionary Baptists and the Primitive Baptists. /d. at 929-30, 81
S.E.2d at 430."* The Court relied on a Colorado case involving a claim by members of a Greek
Catholic Church that a prior conveyance to the Russian Orthodox Church was illegal and void.
Id. at 931, 81 S.E.2d at 431 (citing Greek Catholic Church v. Roizdestvensky, 184 P. 295 (Colo.
1919)). It stated that the Colorado court held that “the delay in instituting the proceedings to
recover the church property from a denomination other than that in which the church was
organized, until after the debts had been paid and valuable improvements placed upon the
property prevented a recovery.” Id. (emphasis added). By contrast, TFC was a “constituent part”
of a hierarchical church, its use of the Property was consistent with denominational rules, and the
improvements that it made were not for an adverse use or another denomination. TFC has not

been prejudiced in a manner that would allow the application of the doctrine of laches.

facts, where it cannot be denied — and, indeed, TFC elsewhere proclaims — that TFC received and
maintained possession of the premises by permission, that premise simply does not apply.

13 The Court held that it was inequitable to enjoin the Spring City Missionary Baptists from
using property deeded by the Primitive Baptists 13 years earlier. The Primitive Baptists had
reserved a license to use the property one Sunday per month and sought to enjoin the Missionary
Baptists’ use as crowding the reserved use. Puckett, 195 Va. at 920-21, 81 S.E.2d at 425-26.
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Conveyances— Banks.

Caar. 162.—An. ACT concerning conveyances or devises of places of public

Lo worship. ' :

' - . [Pamed February3, 18] . o

-eneral assembly, ‘That where any lot, or .
j n-heretofore conveyed or
evised, to one or more
u use and beneht. .religious con, regation, as and
.for.a place: of public worship, the same, and all buildings, and other
rovements thereupan, shall be "held by such trustee_or trustees,
ecessors) for:the purposes of the trust, and.net other-

_ e nd be it Surther enactid;. That where any conveyance of de-
B amess, V150 shall : ;
o and purpose aforesaid, the same shall not be void or frustrated by
reason of the want of. tr o.tak 10ld . ame in trust;
but trustees may be.appointed in the manner hereinafier directed.

Circuit courts 8. And be it further enacted; That where such conveyance. or de-
oo, Vise has heretofore been made to a trustee or trustees, or where such
.conveyance or devise shall hereafter be made, whether by the inter-

vention of ‘trustees or not, the circuit superior court of law and chan-

cery of the county or corporation where such property is or may be

sitaate, shall, on- ;appl;iq_a;tignf,;_of .the_attbrney for, the commonwealth

on bebalf of the authorized authorities of any such religious congrega-

 tion, have full power and authority to appeint trustees originally where

" there were noné, or to substitute others from time to time, In cases

" of death; refusal or neglect to act, removal from the county or cor-

. poration, or other inability to execute the trust beneficially and con-

veniently ; and the legal title shall therenpon become exclusively

vested- in the whole number: of the then-trustees and their successors.

Trasteesmaysas - 4. . And -be it further enacted, That: a-majority of the acting.trus- -

::3,‘;:;?’;3,,?;,_ tees for any such congregation may sue and be sued in their own
%‘;:nt; their pames, in:relation to- the title, possession-or enjoyment of such pro-
’ perty without abatement ‘by the deathof any of the trastées, or the
spbstitution of others; but the actien or suit may notwithstanding

be prosecuted-to its final termination in the names of the trustees, by

or agdinst whom the samg.was instituted, and -all other. proceedings

Yad:in- relation theretey: ihlike manner as.if such death. or substitu-
muﬁg of pro- tion-had mot gecurred: P ovided however, That such irostees for the
use ‘of: sny:religious congregation shall . not’ ereafter-take.or hold at

- gniy; one tise: dny tract ol Tand T the: country exceeding in- quantity

to thirty acres, c;; in any incorporated town' exceeding two acres:; nor

‘T'o what uses
be held.

Crar. 103.—An ACT for the rélief of the. banks of this ¢oinmonwealth
e o L TR T mdpmbqr-IS;.lBﬂ,]»., e
Actsimposing < 1. Be itsenacted: bythe general assembly, That-so much of an
enaltiescn Gr ety as authorizes a0y person to; recover. the. amount-of any
payment gll;:‘gv-‘ or debt from-the: ‘banks-of ‘this: ‘commonweslth. by motion, upon t
PR days notice, -and: so-much:dlsg;of the fourth, section- of the act, en!
| ted ‘““an act-concerning -the banks:of this commonwealth,” pas
! March the fifteenth; eighteen hundred: and-forty-one; as subjects
said banks; from ‘and- after:the-first day of January nekt, to the
.- ment of twelve per cent: interesf-per-antium upon any note, bilk
check due from said banks, in case of the nonpayment' thereof i

g8 Y 1 3 ‘the banks of this:comm
Hereafter be made of such, property for the use and benefit, - the ban < o i

gpecieé on demand, and:pres
ghall be and the same is kel
eighteen hundred-and: forty

9, This act shall be i

Caar., 104—An ACT to cont
rize the banks of this com¥
than five dollars for a Timite

. e
1. Beit enacted: bythe
the first and secon 51_3(\&_{?1 i

tion -theg five doll
the-tenith; eighteen hia
extended and continued H

9. This act ghall bein’

Caar. 105.—An ACT:

L Be it enacted byt

" act.as subjects the banks

damages and fifteen:per
any note, bill or check d
hereby suspended until-t
9. And beit: further

hibits the several banks of:
after; notes for.aless:sums
receiving in payment-or,
cated withont this state,
be suspended during the
pething in this act conti
any bank to put.in circt
this state-of a less denor
That nothing: herein co
any bank or. branch the:
any. bank within the co
dollars, except as is-he
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360 RELIGION. TITLE 22,
officers to interfere, when principles break out into overt acts
against peace and good order; and finally, that truth is great
and will prevail, if left to herself, that she is the proper and
sufficient antagonist to crror, and has nothing to fear from the
conflict, unless by human interposition disarmed of her natural
weapons, free argument and debate ; crrors ccasing to be
dangerous when 1t is permitted freely to contradict them

«Be it cnacted by the general assembly, that no man shall be
compelled to frequent or support any religious worship, place
or ministry whatsocver, nor shall be cnforced, rcstrained,
molested or burthened, in his body or goods, nor shall other-
wise suffer on account of his religious opinions or belicf; but
that all men shall be free to profess, and by argument to main-
tain, their opinionz in matters of rcligion, and that the same
shall in no wise diminish, enlarge or affoect their civil capaci-
tics.

« And though we well know that this assembly, clected by
the people for the ordinary purposes of legislation only, have
no power to rostrain the acts of succeeding assemblies consti-
tated with powers cqual to our own, and that, thercfore, to
declare this act to be irrevocable, would be of no effect in
law ; yet we are free to declare, and do declare that the
rights hereby asserted are of the natural rights of mankind ;
and that if any act shall be hercafter passed to repeal the
present, or to narrow its operation, such act will be an infringe-
ment of natural right.”

§ 2. The gencral asscrbly doth now again declare that the  \
rights asscrted in the said act arc of the natural rights of

mankind.
CHAPTER LXXVIIL
OF CHURCH PROPERTY AND BENEVOLENT ASSOCIATIONS. /
Sro. Sro.

How trustees appointed to effect

2. lands.

3. May recover them by suit, and
their profits. .

4. Limitation on their power.

5. They may. be compelled to exe-
cute this law.

6. How glche and church property
upproprinted.

7. Trovision as to donation to a ves-
try, for charitable purposes.

8. What conveyances &c., for reli-
gious purposes, valid.

1. §Overscers of the poorto sell glebe | 9.

the purposes of such convey-

ance, &e.

10. Books or furniture belonging to a
church, how held.

11. ) Suits by and against trustees as to

12. 3 such’ property. Limitation of

13. the quantity of land.

14. Conveyances to bencvolent asso-
ciations, of land. Subject to
scetions relating to church pro-
perty.

15. Limitation of dic quantity of land

to be held for such associations.

Appropriation of the property held by the episcopal church before
the Revolution.

1801.2. p. 8, elr. 5.
1R, C.p.79,ch.
32,

§ 1. All the laws relative to the former protestant cpiscopal
church having been repealed by the act of the twenty-fourth
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omAP. 77.] RELIGION,

~ day of January seventeen hundred and ninety-nine,* and the

rinciple having been recognized by the act of the twelfth day
of January eightéen hundred and two, that the property for-
merly belonging to the said church devolved on the people
(upon the dls._solutlon of the British government here) in the
same degree in which the right and intcrest of the said church
was derived therein from them;it is now, according to the
said act of the twelfth of January cighteen hundred and two,
declared as follows:
§ 2. The overscerst of the count

o

361

v wherein there lLics the 1R.C.p. 79 ch.

\ . _ . . . 32,
greater part of any tract of glebe land that is mentioned in the a0, p. 7, ch.

said act, shall, if the same be vacant, or shall become so by 90.

2 Munf, 513.
9 Leigh 550,

the death or removal of uny incumbent, enter thereon unless
some person be in possessiou thercof, under a lease made on
behalt of the said church prior to the said act, and in the latter
case shall enter thercon so soon as the lease shall expire, and
upon any such entry, shall scll on the premises to the highest
bdder, on twelve months’ credit, such tract of land, and all
other property incident thereto, except so much thercof as
may be kept in kind as a place of general reception for the
poor of the county or otherwisc for the use of such poor, and,
on recelving bond with good sccurity for the amount of the
purchase money, payable to the said “oversecrs, shall convey
the property sold to the purchasers thereof,

§ 8. The said overseers may, by suit in their names, recover LR.C.p. 79, ch
any land upon which they are directed so to enter, and the 181112, p. 100,

property incident thereto, und the profits of any such land or
property of which any person other than an incumbent or his

1B13-14, p. 130,
¢h. 65; p. 137, ch,

tenunt shall have had possession, und for the profits of which 2 L. C.p.2m,

such person shall not have accounted 5 also all that may be § 2.

due on any such lease ; and whatever clse any person may

*In 1776 an act pussed for exempting the diflerent socicties of dissenters from
contributing to the support of the chareh and its miisters.  Men. Stat, vol. 9,p.
164, ch. 2.~ Former acts, providing salaries for the ministers, whicn tad been sug-
pended from time to time, (sce Hen, Stat. val. 9, p. 312, ch. 16G; p. 387, ch. 13;
p. 469, ch. 18; p 578, ch. 38; vol. 10, p. 131,) were in 1779 repealed.  1d. vol.
10, p. 197, ch. 36.  As to this repealing act, and the previous laws, sce Jefferson’s
Works, vol. 1, p. 31,2, In 1784 an act pussed for mncorporating the Protestunt
Episcopal church.  Hen. Stat. vol. 11, p. 532.  "Then in 1785 there was an act to
authorize the election of certain vestries, 12 1len. Stat. p. 93,¢h.37. In 1786 the
act for incorporating the chureh was repealed.  Id. p.266, ch. 12, Aud in 1768,
there was an aet giving cortain powers to the trustces of the property of the
church. Id. p. 705, ch. 47. The et of the 24th of J anuary 1799, afier reciting
thut these several laws of 177C, 1779, 1784. 1785, 1786 and” 1788, “do admit the
church established under the regal government, to have continned so, subse-
quently to the constitution: have bestowed property upon that church; have
nsserted a legislative right to establish any religious seet, aud have incorporated
religious scets, all of which is inconsistent with the principles of the constitntion
tnd of religious freedom and manifestly tonds to the estublishent of a national
church,” repenled those laws and declared them to be void.  Forthe Judicial deci-
stons us to the constitntionulity of the act of 1790 and thut of 1802, see Turpin,
‘19\;7 v Lockett, &e., 6 Call, 113, and Sclden &c. v. the overseers of the poor, 11 Leigh

t See ante, p. 258, ch. 51, of the poor; the overscers (whose appointment is

ereby provided for) are designated therein asthe oversecrsof the county oriown;
but in that chapter, under the lust scction thereof, the word overseers is construed
s if followed immediately by the words “ of the poor.”
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have rcecived for the use of the said church as establisheq
under the former govcrmnent,':md shall not have paid.
trepe, e § 4. The said overscers shall have no power under the twy
o preceding sections over any church, or the property therein, or
any churchyard, nor over any private donations for church or
other purposcs where any person in being is entitled 1o take
the sime under any private donor.
imcpen § 8. In any casc in which the said overscers ought to act
3 r ¢ p o under the preceding scctions, the court of their county may
§ 1. order them to act. I for three months from such order, ther
be o failure to act according thercto, every person so fuiling
shall forfeit to the county two hundred dollars.
ik epenen § 6. The glebe lands and church property, or the proceeds
'{"lh,“' ¢ e 3% thercof, hield by the overscers of any county under the said
act of the twellth of January cighteen handred and two, or
under this or any other act, which may not have been applied
to some particular object under a local statate passed for the
purpose, shall be appropriated to such object or objects, (other
thun for a rcligious purpose,) as may be voted for in such
county, (at such time and place as the county court may pre-
scribe,) by a majority of the persons entitled to vote in the
county for a delegate therefrom to the general assembly, and,
if no such object be so voted for, shall remain vested n the
said overscers and he appropriated by them for the benefit of
the poor of such county.

Provision as to donations.

18056, p. 43, el § 7. Where, previous to the thirticth of January cighteen
241}.?(}'.‘1:‘.!(id,§12, hundred und six, any donation was made of moucy or any
other thing, for a chewitable purpose, and the donation was to
be controlled or managed by i vestry, the overscers of the
ynor of the connty or town in which the said charity was w-
tended by the donor to be exercised, shall exercise the same
powers and Ym’ﬁmn the same duties respecting the said dona-
tion that could or ought to have been exercised and performed
by the vestey if' it had continued to exist and been o corporate
body, and shall apply such money or other thing in such man-
ner as may have been directed by the donor.

Gilin, 3U6.

Property nequired by « church <ince the Revoluwion.

e, p.6o, e § 8. Lvery conveyance, devise or dedication, shall be valid,

10 which since the first duy of Junuary, scventeen lundred and
seventy-seven, has been made, and every conveyance shall be
valid which hercafter shall be made, of Iand for the use of
bonelit of uny religions congregation as a place for pablic wor
ship or as @ burial-place ov a residence for a minister ; and the
land shall be held for such use or benelit, and for such pur
pnse and not otherwise, )

E § 9. T'he circuit court of the county. or corporation wherels
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there may be any parcel of such land or the greater part there-
of, may on application of the proper authorities of such con-
gregation, from time to time, appoint trustees either where there
were Of are none, or in place of former trustees, and change
those so appointed, whenever it may scem to the court proper,
to effect or promote the purposc of the conveyance, devise or
dedication ; and the legal title to such land shall for that pur-
pose be vested in the suid trustees for the time being and their
slicCesSOTs.
§ 10. When books or furniture shall be given or acquired for sens, p. 0, e,
the benefit of such congregation, 1o be used on the said land >
* in the ceremonies of public worship, or at the residence of their
minister, the same shall stand vested in the trustees baving the
legal title to the land, to be held by them as the land is held, .
for the benefit of the congregation.
§ 11. The said trustees may, in their own names, sue for i,
and recover such land or property, and be sued in relation
. thereto. Such suit, notwithstanding the death of any of the
8 said trustees or the appointment of others, shall proceed in the
- pames of the trustces by or against whom it was instituted.
§ 12. Such trustces shall not take or hold at any one time 1.
more than two acres of land in an incorporated town, nor more
than thirty acres out of such a town.
§ 13. Any onc or more of the members of any religious con 18467, p. 66, eh.
- gregation may, in his or their names on behalf of such congre-™
- gation, commence and prosecute a suit in equity against any
such trustee, to compel him to apply such land or 1propcrty for
‘the use or benefit of the congregation, as his duty shall require.
No member of the congregation need be made a defendant to
such suit, but, in other respects, the same shall be proceeded
in, heard and determined as other suits in equity, except that
it may be proceeded in, notwithstanding the death of the plain-
tiff, as if he were still living.

DBenceolent associations.

§ 14. When any conveyance of land has been or shall be 18475, p &0, ch.
made to trustees for the use of any society of free masons, ™"
odd fellows, sons of temperance, or any other benevolent
association, or if without the intervention of trustees such con-

. veyance has been made since the thirty-first day of March,
| eightecn hundred and forty-eight, or shall be hereafier made
for such use, the ninth, eleventh and thirteenth sections of this
E ¢hapter shall be construcd as if they were expressly made ap-
. Plicable to such association. -
L % § 15. The trustecs for the use of any such association shalli. g2
. Bot hereafier take or hold, at one time, any land exceeding two
dcres, nor for any other use than as a place. of mecting for such
. 8ssociation, and for the education and maintenance of children
b charitably provided for by them.

S ‘-ﬁ’féf@« -Aw‘ﬁ;";‘“-'
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Title 33.
EDUCATION.

Cuar. 78. OF tho board of the Literary fund; and tho dutics and pow-

ers of the sccond awditor in relation thereto.

70. Of what the [uud consists, and how it is appropriated.

80, OF fusds for education, from glebe lands and chureh proper-
ty ; and from gifts, grants, devises and bequests.

81. Of sehools for indigent children.

2, Of free schools.

83. Of the University of Virginia ; and of colleges and academies.

84. Of the institotion for cducating the deaf and dumb and the
blind.

" CHAPTER LXXVIIL

OF TIE BOARD OF THE LITERARY FUND; AND THE DUTIES AND
POWERS OF 'TIIE SECOND AUDITOR IN RELATION THERETO.

e

Hro. Sec.
i Who conpose the hoard; ismeet= | 7. To make annual report to hoard.
o ines amd procoedings: copy of | 8. Lo furnish school conmmissioners
) - | -~ Py y

&, 1 copy of hix report and

proecedings evidenee.
printed forms, &e.

3. " Money due the fund 5 how recover-

ables sections of 7ist chapter
applicable to this. .
4. How the Tunds invested.

9, Allmoney ol the luud to be rececived
i the treasnry, und paid ontupon
second awditor’s warrant.

10, Tleio negotiate contracts,draw writ-

Suecond aditor to be acconntant
and exercise any of the powers ings mulsettle accountzof ngents.
of the hoard; exception to his [ 11, Seenritics belonging to fand to be

b,
6
J puwvers. Lkept, and a list reported by him.

Who compose the bonrd ; its gencral powers.

irep g oh  § 1. The governor, treasurer, two auditors and register of

i o1, e, the Land oflice, shall be o corporation under the style of ¢ The
12,81 Board of the Literary ¥Fund,” and be vested with all the

IR0, po 12, el T . . .
10,5 1,28 w0 13 vights and powers now vested i the pr(_:SJ.dcut and directors

v Bl ch B v . ‘ I
Ymn o e an of the literary fund.

B e § 2 Lo the meetings of the said board and their proceed-
e, 0, o ings, the sixth, seventh, cighth and ninth sections of the sixty-
G, 3509, sixth chapter shall be :1.ppl}(:.:|.hl(-. A copy of such Pmcc(:(hngs,
1lu?=-2f:x, p 16 e or any part thereof, certified by the secretary of the board,

Lo g shall be evidence in all cases in which the original would be.
132021, p 14, ch. be)

19,§9. § 3. Any money which onght to be paid into the public trea-
1 1L .., ch, SUTY, to the credit of 1he Jiterary fond, shall (unless other pro-
TS T 1 e, Vision be made therefor) be recoverable, with interest, in the
WS o, MR Prcscn.lml by the fust section of the seventy-first
o, 64, chapter, for the recovery of moncy to e paid to the credit of

156, 2o o Snd for internal flaprovement.  And the second, third,
Aote, 350, b fonpth and [ifth scctions of that chapter shall apply ulso to the
board mentioned in this chapter.

TL§ L% 4, 5

?
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such person himself in the first case, and in the second, the
ourchaser, lessee, heir or devisce from him, if a citizen of the

nated States, shall hold the same free and released from any
right or claim of the commonwealth or the literary fund, by
reason of such person having been an alien.

§ 4. Any woman whose husband is a citizen of the Unized Tosna, 8 et .
States, and any person whose father or mother at the time of > © ** %
his birth was a citizen thereof, may take and hold estate real or > =™ ¥

ersonal, by devise, purchase or inheritance, notwithstanding
te or she may have been born out of the United Statcs.

§ 6. Any alien, the subject of a friendly state, may take and 7w Viet p.
hold any personal property except chattels real; and any el 545
such alien, being such ‘subject, if he reside within this state,
may take and hold any lands for the purpose of residence, or
of occupation by him or his servants, or for the purpose of any
business, trade or manufacture, for a term of years, not ex-
ceeding twenty-one years. An alicn taking or holding under
this section shall take and hold as fully or effectually, and
with the same rights, remedies, exemptions, privileges and
capacities, as if he were a natural born citizen of the United
States, except that he shall not have the right to vote at
clections.

§ 6. When by any treaty, now in force between the United
States and any foreign couniry, a citizen or subject of such
country is allowed to ser’ real property in this state, such citi-

#8  zen or subject may sell and convey the same and reccive the
B proceeds thereof, within the time prescribed by such treaty.
5 § 7. The tributary Indians within this state shall not sell or 1R.C.p.69, ch.
devise any lands, actually possessed or justly claimed by them, ™
to any other person than some of their own tiibe or nation, or
their descendants ; any such bargain, sale or devise shall be
null and void. And if any person, other than the said Indians
or their descendants, shall purchase or lease, or occupy or till
any such land, whether with or without the permission of the
Indians, he shall forfeit two dollars every year for cach acre of
land so purchased, leased, occupied or tilled.

CHAPTER CXVIL

GENERAL RULES AS TO THE CREATION AND LIMITATION OF
ESTATES ; AND THEIR QUALITIES.

Sko. Sro.

1. When deed or will is necessary to | 4. Estates to lie in grant as well as
convey estate. livery. .

2. When person, not named a party | 5. Any interest in, or claim to, real
or named jointly with others, estate, may be disposed of, Es-
may fake or sue under the in- tate may commence in futuro.
strument. Executory limitations by deed

3. Deeds made by attorney in fact. good.
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Sze. Src.’

6. Deed for property exempt from |13. Remninders not defeated by alien.
distress void. ation of particular cstate, or its

7. Deced good for grantor’s right, unton with inheritance.
though it purports to pass mnore. 14. In what conveyances possession
Operation of warrunty. trunsferred to the use.

8. Words of limitation dispensed | 15. Peed of release cifectnal withont
with. lease.

9. ) Foo tail converted into fee wimple. [ 16.  Estates in trust snbject to debts,

10. } What limitations are valid. &e. of cestui qui trast,

11. ~ Effect of deed to one for life and | 17. Hnshand cntitled to enrtesy and
after to heirs. wife to dower in trust estate.

12. Contingent remainder good with- | 18. Y Burvivorship between joint ten-
out particular estate. 19. §  ants abolished. Exception.

When deed or will is necessary to convey esiaic.

LR %.ph?;g,l' < § 1. No estate of inl.leritnncc or freehold, or for a term of
%, e 55 more than five years, in lands, shall be conveyed unless by
e 10182 good or will;* and no gifi of a slave or of any goods or chattels
Calg . ghll be valid, unless by decd or will, or unless actual pos-
3 Romd. 304 session shall ]mvg: come to anr .rcmmned with the donec, or
6 Rand 135, 511, some  person claiming under him. If the donor and donee
A heienar,  reside together at the fime of the gift, possession at_the place
7luteh U9 50 of their residence shall not be a sufficient possession within
" };:ﬁ; or. the meaning of this section.
3 Grat, 1.

General rules as to deeds.

8 ond 0 Viet p. O 2. An immediate estate or interest in, or the benefit of a

e ch. 106, §5 condition respecting, any estate, may be taken by a person

W Léms.  ynder an instrument, although he be not a party thereto; and
if a covenant or promisc be made for the sole benefit of a per-
son with whorm it is not made, or with whom it is made Jjointly
with others, such person may maintain in his own name any
action thercon, which he might maintain in case it had been
made with him only, und the consideration had moved from
him to the party making such covenaut or promisec.

8 1righ 163, § 3. If, in a dced madc by one as attorney in fact for another,

AGmt 10 the words of conveyance or the signaturc be in the name of
the attorncy, it shull be as much the principal’s deed as if the
words of conveyance or the signature were in the name of the
principal by the attorney, if it be manifest on the face of the
deed that it should be coustrued to be- that of the principal to
give effect to its intent.

g ma 9 Vier.p. § % All real estatc shall, as regards the conveyance of the

1002, ch. 106, §2. immediate freehold thereof, be deemed to lie in grant as well
as in livery.

1L § 6 § 6. Any interest in or claim to real estate may be disposed

150235 of by deed or will. Any estate may be made to commence i

3 Call 480,488, fuuguro, by deed, in like manner as by will. %any estate
which would be good as an executory devise or bequest, shall
be good if created by deed.

L8967 p. 47, ch. § 6. Any deed of trust, mortgage,or other writing, made by a

f;‘”g-al‘;'. 252, ch. ~ * Ag 1o resulting trusts, sce 7 Leigh 566 ; effect of cancelling a deed, 10 Leigh 57. 4
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*
) husband or parent, to give a lien on property which is exempt
B  from distress or levy, under the thirty-fourth section of the
’ forty-ninth chapter, shall be void as to such property.

§ 7. A writing which purports to pass or assurc a greater 1 n c.p. 6,
right or interest in real estate than the person making 1t may $*%*
lawfully pass or nssure, shall operate as an alienation of such ] Y. 3.
right or interest in the said real estate as such person might # Rend. 361,
lawfully convey or assure. And when the deed of the alienor 2 Rund, Si6.
mentions that he and his heirs will warrant what it purports
to pass or assure, if anything descends from him, his Leirs
shall be barred for the value of what is so descended or liable
for such value.

Estates 102l ; and words of limatation.

§ 8. Where any real estaie is conveyed, devised or granted 1 . C. p. 360,
to any person without any words of limitatioa, such d evige, con- 7 il o and 1
veyance or grant shall be construed to pass the fee simple or Viet. ch. 26,§ 23,
other the whole estate or interest which the testator or grantor iy, 1.
had power to dispose of in such real cstate, unless a contrary )t 17,
4  intention shall appear by the wll, conveyance or grant. 1 Munf. 537, 540.
¥ § 9. Every estate in lands so limited, that ns the law was & ot 433
3§ ontheseventh day of October, in the year one thousand seven LR G v 360
. hundred and seventy-six, such estate would have been an gu, T
B estate tail, shall be decemed an estate in fee simplc; and every
% limitation upon such an estate shall he Leld valid, if the same
would be valid when limited, upon an cstate in fec simple,
created by technicnl language.*
§ 10. Every limitation in any deed or will contingent upon s
. - . . . 1,1V, an .
the dying of any person without heirs, or heirs of the body, vict k. 35, § 2.
or 1ssue, or issue of the body, or children, or oﬁ's"pring or de- e\
scendant, or other relative, shall be construed a Linitation, to
take effect when such person skall die not having such heir or
1ssue, or child or offspring, or descendant, or other relative, as
4@  the case may be, living at the time of his death, or born to
48  him within ten months thereafter, unless the intention of such
limitation be otherwise plainly declared on the face of the
deed or will creating it.
§ 1. Where any estate, real or personal, is given by deed 3 canso.
. . . ) o N = 5 Munf, 212,
or will to any person for his life, and afier hisz death to his § Munt 70, 581.
heirs, or to the heirs of his body, the conveyance shall be con-
strued to vest an estate for life only in such person, and a re-
mainder in fee simple in his heirs or the heirs of his body.
*See 3 H. and M. 278, and opinion of president Pendleton in Carter ve. Tyler,
&c, 1Call 182, 3, 0s to the rights of tenants in fee tail, and the legislation of
Virginia on the subject, before the act of October 1776, (9 Hen. Stat. p. 226, ch.
26,) ¢ declaring tenants of lands or slaves in tail to hold the same in fee simple.”
Actof 1783, in 11 Hen. Stat. p. 271, cb. 27; and act of 1785, in 12 Hen, Stat. p.
156. Under.these acts of 1776 and 1785 many decisions buve been made.  The
provisions introduced ut the Revisal of 1819, in 1 R. C, p. 369, § 25, 26, revised
in the 9th and 10th sections of this chapter, have operated somewhat to diminish
litigation ; but those provisions have no inflnence upon the judicial construetion
of limitations in deeds made, and the wills of persons who died, before the 1st of
- % Jaouary 1820, See 5 Rand. 273.
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estate conveyed or devised to persons in their own right,
when it mamfestly appears from the tenor of the instrument
that it was intended the part of the onc dying should then
belong to the others. Neither shall it affect the mode of pro-
@l ceeding on any joint judgment or decree in favour of, or on
% any contract with, two or more, one of whom dies.

CHAPTER CXVIL

FORMS OF DEEDS, AND OF COVENANTS.

Forms of deeds. Covenants.
Seo. Sko.
. }Form of a deed to convey gran-! 9. Effect of certain words in a deed.
. tor’s whole interest. 10. C . . )
.~ The effect of certain words of re-| 11. § Construction of certain covenants
leuse in a deed. 12, by grantors.
Form of alease. 13. .
Form of a deed of trust, to seenre| to Where the covenants are in deeds
debts, &e. 16, § for land.
Dutiesund compensation of trustee. | 17. Purticulal .
Appurtenances, &ec. included in| to "lm““ ary, as to covenants in
such deed. 21. eanes.
Proviso in favour of deeds in other
forms.

A deed to comvey the grantor’s whole interest.

§ 1. A deed may be made in the following form, or o the s ma 9 viet, p.
same effect : This deed, made the day of , i the 134 ob. 11 .
year y between. (bere insert names of parties,) wimesseth:
that in consideration of (here state the consideration,) the said

doth (or do,) grant unto the said all, &. i
(Here describe the property, and insert covenants or any other i
provisions.)  Witness the following signature and scal, (or signa-
tures and seals.) _'

§ 2. Every such deed, conveying 1z ads, shall, unless an ex-1a.
ception be made therein, be construec:to include all the estate,
right, title, and interest whatever, both at law and in equity,
of the grantor in or to such lands.

§ 3. Whenever, in any deed, there shall be used the words 1a.

“The said grantor (or the said ,) releases to the said

antee (or the said 2 all us clawms wpon the said
gnds,” such deced shall be construed as if it set forth that the
grantor (or releasor) hath remised, released and forever quit-
ted claim, and by these presents doth rcmise, relense, and for-
ever quit claim unto the grantec, (or rcleasee,) his heirs and
assigns, all right, title and interest whatsoever, both at law and
in-equity, in or to the lands and premises granted (or releaseg)
or intended so to be, so that neither he nor his personaly
sentative, his beirs or assigns, shall, at any time hereafier;

L claim, challenge or demand the said lands and premiseés;
4 " any part thercof, in any manner whatever.
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Remainders.
41 R. C. p. 360, § 12. A contingent remainder shall in no case fail for wan
§ of a particular estate to support it.
1R. C.p. 363, § 13. The alicnation of a particular estatc on which a r
b0 muinder depends. or the union of such estate with the inher

tance by urchase or descent, shall not operate, by merge
or otherwise, to dcfeat, impair or otherwise aflect such re
mainder.

Uscs, and trust estates.

1rcansm  § 14. By deed of bargain and sale, or by deeds of leas
e, and release, or by covenant to stand scized to the use, or dec
8wl 4B. operating by way of covenant to stand seized to the use, tt
posscssion of the bargainor, rcleasor or covenantor, shall t
deemed transferred to the bargaince, releasee or person ent
tled to the use, for the estate or intcrest which such persc
has in the use, as perfoetly as if the bargainee, releasec ¢
person catitled to the use, had been enfeoffed with livery .
seizin of the land intended to be conveyed by such deed ¢

covenant.
amen  § 15. Every decd of release of any cstate or intcrest cap.

4 Vict. p

'éli,gi:.' 4  Dle of passing by deeds of lease or release, shall be as cffe
tual for the purposcs therein expressed, without the cxccutic
of a lcase, as if the same had been executed.

1R C.p. 370, § 16. Estates of cvery kind, bolden or possessed in trust, she

§iHl be subject to debts and charges of the persons to whosc us

2Leigh20.  or to whose benefit, they are lolden or pouscssed, as the
would be if those persons owned the like interest in the thin;
holden or possessed, as in the uscs or trusts thereof.

1R C.p. 3T, § 17. Where a person, to whose use, or in trust for who
3L w.w bencfit another is scized of real estate, has such inheritance
@ 1682 (he use or trust, as, if it were a legal right, would entitle sut
S und M, 321 person’s husband or wife to curtesy or dower thereof, suc
o . husband or wife shall have curtesy or dower of the sa

e
p

estate.
Estate of a jowt tenant.

LRC.p.33,ob. § 18. When any joint tenant shall die, whether the esta
T be real or personal, or whether partition could have be
AMumE316  Comnelled or not, his part shall descend to his heirs, or pa
Wieah it by devise, or go to his personal representative, subject
debts, curicsy, dower or distribution, as if he had becn
3Ramd 179, tenant in common. Aund if hereafier an estate of inheritan
be conveyed or devised to a husband and hisgvife, one moie
of such estate shall, on the dcath of eithe® dcscend to 1
or her heirs, subject to debts, ¢urtesy or dower, as the ca

may be.
§ 19. The preceding section shall not apply to any est:
which joint tenants have as esecutors or trustees, nor to




OF THE UNITED STATES.

(Locar Law.]

Joux Masown, Appelldnt,
v.

Jounn MuxcastER, survivor of George Deneale
and Jobn Muncaster, Crurca-WARDENS OF
Curist Cuurcu, Famrrax Parisy, ALEXan-
DR1a, and the sald Joux Mu~casTter and Ep-
ymonD J. Leg, presext Crurcu-WARDEKS ‘oF
tHE satb Cuurcy, and others, Respondents.

A bill in equity, brought to rescind 4 purchase made under the decrce
of this Court, in Terrelt v. Taylor, (9 Cranch, 43.) upon the
ground that the title to the property was defective, and could not
be made good by the Yestry and other persons, who were pasties to
the former suit.  Bill dismissed.

The Vestry of the Episcopat Church of Alexandria, now known by
the name of Christ’s Church, is the regular Vestry, in succession,
of the parish of Fairfax, and, in connexion with the Minister, has
the care and management of all the temporalities of the parish
within the scope of their authority. A sale by them of the Church
lands, with the assent of the Minister, under the former décree of

* this Court, conveys 2 good title to the purchaser.

Although the Church-Wardens of 2 parish aze not capable of holding
lends,” and a deed to them and their successors in office, for ever,

- caunot operate by way of grant ;-yet, where it contains a covenant
of general warranty, binding the grantors and their heirs for ever,

. it may operate by way of esloppel, to confirm to the church and its
privies the perpetual and beneficial-estate in the land.

The parishioners have, individually, no right or title to the glebs
Tands; they arethe property of tbe parish in its aggregale or cor-
porate capacity, to be disposed of, for parochial purposes, by the
Vestry, who are the legal agentsand representaﬁves of the parish.

APPEAL from the Circuit Court for the Dis-
trict of Columbia.

EXHIBIT

C
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1824.
Mason

v.
Muncaster.

CASES IN TIIE SUPREME COUR'T

'This was a bill brought by the appellant, Ma-
son, to rescind a purchase made by him, jointly
with W. Jones, of .a part of the glebe land which
was sold under the decree of this Court, in the
case of T'errett v. Taylor, reported in the 9th
vol. of Mr. Cranck’s Reports, p. 43. After a
confirmation by the Court bélow, of the report of
the sale inade by the commissioners for this
purpose, and after various intermediate: negotia-
tions, the appellant gave his promissory notes to
John Muncaster, one of the respondents, and
George. Deneale, since deceased, who were at
the time Church-Wardensof the Episcopal Church
of Alexandria, in payment of part of the pur-
chase money; and judgment having been obtained

- against the appellant, upon these notes, in the
- Circuit Court for the -District of Columbia, the

appellant also sought by his bill a perpetual in-
junction of this judgment.  The grounds of the

. prayer of the bill were, that the title of the pro-

perty was substantially defective, and could not

. be made good.by the Vestry, and other persons,

who were parties to the “bill in the former suit;
that the same bill contaired a matenal misrepre-
sentation of the facts respecting the title, of which

~ the appellant was, at the time of the purchase, -

‘wholly ignorant, and of which he had but recently

acquired full knowledge.*

Upon the final hearing in the Court below, the
bill was dismissed, and the cause was brought by
appeal to this Court.

a The essential parls of the pleadings‘and evidence will be
found fully stated in the opinion of the Court.
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.'The cause was argued by the dttorney-Gene- 1824!
ral and Mr. Key for the appellant, and by Mr. ‘=
v

Swann and Mr. Lee for the respondents. .
Muncastér.
Feb. 5th.

On the part of the appellant it was contended,
(1.) That the respondents had no title, legal or
equitable. It was admitted to be the rule of
equity, that where a vendor comes in for a specific
execution, be is bound to show a title free from
all doubt ; but where the vendee is the plaintiff, and
comes in to rescind the sale, he must show the title
tobebad. The onus proband? was,therefore,on the
appellant, and the counsel argued at large, to show
that the conveyance from Daniel Jennings and wife
to the Church-Wardens, in 1770, was insufficient to
pass his title in fee for the benefit of the parish. The
exposition of thisdeed, inthe former case of Z'errett
9. Taylor,” merelyestablishes, that inasmuch as the
Church-Wardens were not a body corporate capa-
ble of holding lands, this deed did not operate’ by
way of grant to convey the title : that its only le-
gal operation results from-the covenant of war-
ranty, which creates an estoppel in favour of the
church and its privies; ¢.e. that the legal title
still remains in Jennings and his heirs, but that
they are esiopped by the warranty from the.asser-
tion of that title against the church and its privies.
Now suppose that the respondents are the regular
successors ‘of the Vestry and Church-Wardens of
Fajrfax, still they héave no title to the land; all
that they. hold is an estoppel against Jennings and

¢ 9 Cranch, 52, 53.
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™,/
Mason
Ve

Muncaster.

CASES IN THE SUPREME .COUR'T

those claiming under him. 'What title bave they
which they could assert against a disseizor, or one
claiming under a title foreign to that of Jennings?
A mere estoppel against a particular grantor and

" and his heirs, constitutes neither a legal nor an

equitable title to lands. This Court declares that
_the deed conveys zo #itle, but merely an estoppel
by force of the clause of warranty. ~But, even ad-
mitting that this estoppel is a title, it belongs to all
the episcopal members of the parish of Fairfax,
whose rights are precisely the same as if no part of
the parish had ever been separated from Virginia. It
is quite clear, that the former decision of the Court
proceeded on the ground of the plaintiffs in that suit
being considered as thie regular successors of the
original cestu? que trusts; and that, if it had ap-
peared otherwise, and that there was another
church in the parish, or other parishioners who
were not represented by them, the decree would
‘bave been different.* T'o connect themselves with
this deed, therefore, the parties are bound to show
that they are the successors. Ifthey are not, the
connexion between them 1s broken, and they have
no title under it. ‘The parish of Fairfax forms
about one half of the county, which is equally di-
vided into the parishes of Fairfax and Truro; the
former comprehending the northern half, the latter
the southern. 'Phis parish had but one.Vestry,
but it was the Vestry of the. whole parish, elected
by the.whole body of the parishioners, charged
with the common interests of the whole parish,

& 9 Cranch, 52, 58.
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and of both the churches equally. The funds 1823.

with which the glebe was bought were levied ‘g~

from the whole parish, and consequently belonged
. - Muncaser.

to the whole parish; and in the case of a vacancy

of the parsonage, this Cowrt say, the parish was

entitled to the profits of the glebe. It therefore

follows, that previous to the separation of a part

of this parish from the Stdte of Virginia, its in-

terests were one and identical throughout. No

part of the panshioners could, by themselves, do

any act affecting the interests of the whole, with-

out giving the whole a voicein the measure, either

by themselves or their representative agents. It

is laid down, that althoiigh the Church of England,

In its aggregate description, is not deemed a cor-

poration, yet the Church of England, of a particu-

lar parish, is a corporation for certain purposes,

although incapable of asserting its rights and

powers, except through its parson regularly in-

ducted.® And in the.judgment of this Court in

the former case, it is strongly intimated, that the

corporate character conferred on the Vestries in

1784, could be taken away at pleasure, without

any fault in the corporation.” If then the parish

of Fairfax was a corporation, its name becomes

a part of its identity, and those who call them-

selves successors, must have the same name. If

it was a corporation, all the corporators have equal

rights, and no part of them could exereise the

rights which belong to the whole. But, suppose

a Town.of Pawlet v. Clark, 9 Cranch, 292. $25.
& Terrett v. Taylor, 9 Cranck, 51, 52.

Vor. IX. _ 57
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Mason
Mnn::um.

CASES IN THE SUPREME COURT

it not to have been a corporation, it was & definite
body; it had a unity and identity which separated
it from all others. It had a technical identity.
It consisted of all the Episcopal members within
the territorial limits. - It was represénted by a
Vestry chosen by the voice of the whole of that
parish, 'in which election no other parish could in-
terfere. Those,who claimed to be. thejr succes-
sors, must, before the separation of the District
of Columbia from the State of Virginin, bave
shown these qualifications; and it is'determined
that the separation has produced no change in the
unity and identity of the parish, so far as the
rights of property are concerned.” The Vestry
and Ghurch-Wardens of the Episcopal Church of
Alexandria, cannot be the regular successors of
the . Vestry and Church-Wardens qf the parish of
Fairfax, because they have a cisunct name, which
it would have been needless to assume, unless
from a consciousness of a distinct-origin and ,na-
tyre.. Infact, they have a different origin, differ-
ent powess, and different duties. In-.the period
which intervened from 1796 to 1803, there was
no incumbent. What then were the rights of” the
parties? 'This Court has answered. that * the
fee remained in abeyance,.and.the profits of tlie

"parsonage were to be taken by the parish.for timir

own usge.* What parish? Most certainly the

¢ 2 Henn. Stat. at large, 218.

b Terrett v. Taylor, 9 Cranch, 53.

¢ Terrett v. Taylor, 9 Cranch, 47. Westoh,v. Hunt, 2 Mass.
Rep. 502. Seealso, 1 Tuck. Bl. Com. Part 2.:App. 118
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parish of Fairfax, to which it belonged. The
Vestries chosen in 1804, and subsequently, cannot
be deemed the Vestries of the parish of Fairfax,
but must be .considered as the Vestries of the
Episcopal Church of Alexandria, because, in the
parish books, the entries constantly style them the
Vestry of the Protestant Episcopal Church at, or
in, or gf, Alexandria, and not the Vestry of the
parish of Fairfax. The congregation of Christ’s
Church actually separated themselves, in 1808,
from: the parish of Fairfax, and formed. a distinct
Episcopal Church; and the elections were made
by subscribers and contributors to the Episcopal
Church in Alexandria, and not by the parishion-
ers af large of the parish of Fairfax.

2. This defect in the title béing thus made out,
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it follows that the appellant has a right to require -

that the contract should be rescinded, unless there
be some special objection’to preclude him. As to
the sale being under a. decree, the English prac-
tice on this eubject relates to objections arising
on the abstiact which is presented to the purcha-
ser. But defects snbsequently discovered, may
be objected, and if' it appears that the vendor can
make no title, the bill will be entertained. .
As to notice, there is no proof of actual notice;
and 'the circumstances are not sufficient- to infer
-constructive notice. Nor has the objection to the
title been varied by taking possession. The doc-
trine is, that if the vendee has knowledge of the
defects before he takes possession, it is considetea

as a waiver of the objection, and it will be found

that all the-cases turn upon this distinetion.



452

1824.

\ ™)/
Mason
RA
Muncaster.

CASES IN THE SUPREME COQUR1

On the part of the respondents, it was insisted,
1. That the appellant had full notice, either ac-
tual or constructive, at the time of the sale, of
all the facts and circumstances of which he now
seeks to avail himself, in order to rescind the sale.

‘The proceedings in the former case were alone

sufficient to charge him with notice.

2. This being a judicial sale, under a decrce,
the party was bound to have applied to the Court
below, either before confirmation of the sale, or
afterwards, to rescind the sale, and cannot now
maintain an independent bill for that purpose, the
effect of which would be, collaterally, to set aside
the sale, as it stands confirmed by the report.”

3. The contract has been executed on the part
of the appellant, by taking possession of the land,
and it is now too late for him to inake any objec-
tion to the sufficiency of the title.*

4. But a careful examination would show that
there was not any defect in the title. The former
decision of this Court had put at rest the question
as to the suffieiency of the deed from Jennings,
to pass his title to the Church-Wardens, for the
benefit of the parish. It was_there determined
that the ccnveyance could not operate by way of
grant, but might operate by way of estoppel, to
confirm to the church, and these claiming under
it, the perpetual estate in the land. .

1
a 1 Fonbl. Eq. 871. Note 6. 1.4tk. 489, 3 Ves.jr. 333.
3 P. WWms. 220. 306, 1 Rev. Code, 80. s. 34,
b 1-Pes.jr. 221, 226. 3 P. W/ms, 191, 4 Dess, Ch. Rep; 134,
12 Ves. 25. : .
¢ Terzett v. Taylor, 9°Cranck, 53.
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The present Vestry of the Episcopal Church at
Atexandria, called Christ's Church, are the legal
successors of the Vestry of the parish of Fairfax.
From the year*1765 until 1801, the town of Alex-
andria was a part of the county of Fairfax, and
the parish of Fairfax. After the year 1792, the
Vestry met exclusively in Alexandria ; the congre-
gation at the Falls Church, by degrees became
extinct; and the Vestry of the parish, with the
church at Alexandria, has been counstantly kept
up, whilst the congreghtion that used to assemble
at the Falls Church has ceased to exist. The
consequence is, that the glebe land belongs tq the
Alexandria congregation, as much as if the two
congregations had agreed to meet in the church
at Alexandria, and had disposed of the other.
- There.never was, and there never could be, two
Vestries in the parish, that is, one for each church.
Since the year 1776, there have been no compul-
sory means used for the support of the church,
and it hasrested on the voluntary contributions of
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the parishioners; yet every thing that has been -

done in respect to the property of the chureh,
shows conclusively the regular succession of this
Church -and Vestry, as the Church and Vestry
of the parish of Fairfax. The Vestry ha. been
. elected by the members and contributors to the
church, but the right of voting did not belong to
the parishioners generally, it was confined to
those members and contributors. At the same
time, no inhabitant of the parish has been denied
the privilege of becoming.a contributor, with its
- consequent right of voting. Al parties who had
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any title to the property, were before the Court in
the former case, in which the sale was decreed.®
It was unuccessary to make the whole body of
parishionars parties to that suit. They have not
individually any right or title to the property. Tt
is the property of the parish, and the Vestry aro
the legal agents and representatives of the pa-
rishioners, with authority to administer and dis-
pose of it.

Mr. Justice Story delivered the opiniom of the
Court.

Upon the very voluminous pleadings in .this
case, assuming morc the shape of elaborate ar-
guments, than the simple and precise allegation
of facts, which belong to Chancery proceedings,
the principal questicas discussed have been,
1. Whether the Vestry of the Episcopal Church
of Alexandria, now known by the name of Christ's
Church, is the regular Vestry in succession of
the parish of Fairfax.- 2. Whether the existence
of anothér parish church, called the Falls Church,
within the same parish, has uny material bearing
upon the title, either as to making parties, or
settling the right to the glebe. 3. Whether the
appellant had full notice of the true nature of the
tit;; before the purchase, and so took it with its
infirmities, if any such existed. 4. Whether, this
being the case of a judicinl sale under a decree,
the party was not bound to have applied to the
Court below, before confirmation of the sale, or

a 3 Ves.jr. 505
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.. atterwards, to -wescind the sdle; and can now
maiitain an independent bill for that purpose, the
effect. of such bill- being collaterally to set aside
" the sale, as it- stands confirmed by the report.

Anetherpoint was made at the bar, as to the suyf-

ficieney of the conveyance by Jennings to the
Church-Wardens, in 1770, to pass his title in fee
for the benefit of the -parish. But that point was
put at rest, in the case of Terrett v. Taylor, and
is not now open for discussion.®

a. Upon this point, the Court sayg, in'the former case, ¢ Upon
inspecting the deed, which is made a part of the bill, and bears
date i 1770, the land appears to have been conveyed to the
graptees, as Church-Wardens of Fairfax, and to their successors
in that office, for ever It is also averred in the bill, that the
plaintiffs, together witb two. of the defendants, (who are Church-
Wardens,) arethe Vestry of the Protestant Episcopal Church,
commonly cilled the Episcopal Church of Alexandria, in
the parish of Fairfax, and tliat the purchase was made by the
Vestty of said parish and church, to whom the present Vestry are
the legal -and regular successors in the said Vestry; and that the
purchase was made for'the use and benefit of the said church ip
the said parish. No statute of Virginia has been cited, which
sréates Church-Wardesis a corporation for the purpose of holding
lands ;. and at common law, tbeir capacity was limited to personal
estate. (1 BL Com. 894. Bro. Abr. Corp. 76.84. 1 Roll.
Abr:393. 4. 10, Com. Dig. tit. Esglise, F. 3. 12 Hen. VII.
27. 5. 18 Hen. VII.7,.9. 5, 37 Hen, V1. 6.380. 1 Burns' Eccles,

-Law, 290. Gibs. 215.) It would seem, therefore, that the pre~:

sent deed did not operate by way of grant, 16 convey a fee to the
Church-Wardens and their successors; for their successors, as
such, could not take : nor to the Church-Wardens in their natural
capacity’; for ¢ heirs® is not in the deed. But the covenant of
general warranty in the deed, Binding the grantors and their heire
for ever, and warranting the lands to the Church-Wardens and
their successors for ever, may well operate, by way of estoppel,
to confirm to the church and its privies the perpetual and benefi-
cial estate in the land.”” 9 Cranch, 52, 58.
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If the first question is decided against the plain-
tiff; it will be unnecessary to consider the other
question, for it is not denied, that the Vestry of the
parish of Fairfax sufficiently represent the whole
parish for ali the purposes of the original bill, and
that both by the foimer laws of Virginia and the

" eanons of the Episcopal Church, they, in connexion

with the Minister, have the care and management
of all the temporalities of the parish within tho
scope of their authority. To the consideration of
this question. the attention of the Court hes been
mainly directed ; and it is now my duty to explain
the grounds upon which we have come to the con-
clusion, that the Vestry of the Episcopal Church of
Alexandria is the regular Vestry in succession of
the parish of Fairfax; and: being so at the com-
mencement of the former suit, the main objection
to the title 1o the glebe falls, and the bill of the
plaintiff ought to be dismissod.

By the laws of Virginia, passed antecedent to
the revolution, each parish was authorized to elect
a Vestry of twelve persons, to manage their paro-
chial concerns; and however many distinct Episco-
pal Churches, or places of public worship, thure
were within the parish, the same Vestry had the
superintendance and direction of them all. In
point of fact, there were two such places of worship
within the parish of Fairfax, the church at Alex-
andria, and the FallsChurch ; but the cure of both
belonged to the same Minister, who was the roc-
tor of the whole of the parish, and the parochial
concerns were managed_ by a single Vestry. Not
the least trace can ‘be found of any other Vestry
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until the year 1819, when a Vestry was chosen de
facto, by persons purporting to belong to the IFalls
Church, and that portion of the parish of Fairfax
which is not included within the District of Co-
lumbia. Up to the year 1796, it is not disputed
that a Vestry was regularly chosen for the whole
parish; and the place of the choice of the Vestry,
as well as the Vestfy meetings, appears to have
been usually, but not universally, at Alexandria.
In April, 1796, a Vestry was chosen for the parish,
to serve for the usual period of three years, who
continued to hold meetings until April, 1799; and
from that time, there seems to have been an inter-
‘regnum, so far as the minutes in the parish books
afford information, until April, 1804, when a Ves-
try was chosen, for the usual term of three years ;
and there has been a continuation of Vestrics from
that election down to the present time. The vali-
dity of these elections, from 1804, as elections of
the Vestry of the parish of Fairfax, ferms the
point in controversy, and will be presently consi-
dered. Since the year 1800, the Falls Church has
fallen into a state of dilapidation and decay, and
public worship has not been celebrated there by
the Minister of the Episcopal Church, on account of
its deserted state ; but there has been a regularly
inducted Minister at the parish church in Alexan-
dria, where divine services have been constantly
performed.

The counsel of the plaintiff contend, that the
Vestries chosen in 1804, and subsequently, are not
to be deemed the Vestries of the parish of Fairfax,
but of the Episcopal Church, (that is, of Chyist’s

Vou. IX. 38
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Church,) in Alexandria ; and they support thetr
argyment. upon the following grounds: 1. That
in the parish books the entries constantly style
them the Vestry of the Protestant Episcopal -
Church, at, or 7n, or of, Alexandria, .and not the
Vestry of the Parish of Fairfax. 2. That, in point
of fact, the congregation of Clirist’s Church, in
1303, separated themselves from the parish of
Fairfax, and formed ‘a distinct Episcopal Church.
3. That the elections were made by subscribers
and contributors to the Episcopal Church in Alex-
andria, and not by the parishioners at large of the
parish of Fairfax.

Under some one of these heads, all the objec-
tions urged ‘at the argument may be arranged.

As to the first point. It is true, that in general
the style of the entries of the Vestry meetings,
since 1804, is as the plaintiff stated it to be.
But it will scarcely be contended, that the errors
of a recording clerk, in description, will change tho
nature or character of the Vestry proceedings, or
devest them of their authority, if, in point of fact,
they constituted the Vestry of the parish of Fair-
fax. The irregularitics of merely ministeriat ofti-
cers, and especially of parish clerks, whose records
are generally kept in a looso’and ingecurate man-
ner, hiave- never been, hitherto, supposed to have
such a controlling authority. Courts of justico
will examine into the proceedings of ecclesiastical
bodies with indulgence; andif, upon the whole, o
consistent construction can be given to them, in
conformity to existing rights, they will suppose
them to be done in the exercise of those rights, ra-



OF THE UNITED STATES.

ther than in gross usurpations of authority. Now,
there isno pretence to say, that there existed any,
right on the part of the congregation of the Epis-
copal Church at Alexandria, to choose aVestry of
its own, which should not be the Vestry of the pa-
rish. The chureh itself, with the church-yard-and
appurtenances, belonged to the parish of Fairfax.
it was the parish church. The Vestry, which had
a right to govern and manage its temporal con-
cerns, was the parish Vestry. It was an Episcopal
Church, under the dircction and authority of the
General Episcopal Church of Virginia; and by the
canons of that church, made in conformity with
the laws of Virginia, and never repealed, the Ves-
try were to be elected for the parish. It is not
lightly to be presumed, therefore, that an election
of a Vestry was intended to be made in any other
manner than the canons of the Episcopal Church
- and the rights of the parishioners would justify.
The very fact of a total silence, and absence of any
objection, through so long a period, would autho-
rize the conclusion that e Vestry was understood
to be a parish Vestry,an its acts were for the be-
nefit of the whole, and not for the part connected
with the Alexandria Church. It should also be
recollected, that the Falls Church had fallen into
decay, and was no longer used for purposes of pub-
lic worship. It was considercd in the same light as
if totally destroyed; and then, as the Alexandria
Church was the only worshippingchurch in the pa-
rish, nothing could be more natural than,incommon
parlance, and in parochial records, to designate the
Vestry as the Vestry of the Episcopal Church of.
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@n, or at, Alexandria. It was soin a strict sensc,
not because it was not the parish Vestry, but be-
cause the church at Alexandria was the parish
church, and its congregation, in an ecclesiastical
senze, consisted of the Episcopalian parishioners
of Fairfax. If we advert to the history of the Vir-
ginia legislation on this subject, there will be found
a natural reason for this apparent change of style,
without any intended change of character. That
legislation is referred to, somewhat at large, in
the case of Terrettv. T'aylor, and need not hero
be minutely examined. The act of 1784, ch. 88.
created the Minister and Vestry of every patish a
corporation, by the name of the Protestant Epis-
copal Church, in the parish where they respec-
tively resided. 'When, by the subsequent act of
1786, ch. 12. this act was repealed, there was
provision made, that all religious sacieties might,
according to the rules of their sect, appoint, from
time to time, trustees {o manage their property,
which trustees were, by the subsequent act of
1788, ch. 47. declared to be the successors to tho
former Vestries. The general Episcopal Church
of Virginia, in convention, adopted general re-
gulations on this subject, conforming, in sub-
stance, to the act of 1784, and providing for the
regular-appointment of Vesfries, who should be
trustees, for everv Episcopal Church in every
parish. Under’ such circumstances, the natural
denomination of the Vestry would be, the Vestry.
of the Episcopal Church in the partigular parish.
And when, in consequence of the separation of
the county of Alexandria from the Staté of Vir-
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ginla, by the cession to the United States, the
parish church fell within the boundaries of Alex-
andria, the embarrassment arising from this new
state of things, might well create doubts as to the
proper designation, and introduce the new appel-
lation. Whether this description was right or
wrong, is of no consequence; for if there has
heen no legal change of character, in contempla-
tion of law, the regular Vestry of this church
remains the Vestry of the parish. It appears
in proof, that & number of the congregation of
the church at Alexaudria, are persons residing
avithout the boundaries of the District of Colum-
bia, and in the Virginia part of the parish; and
there is not the slightest evidence that, in the
election of Vestries since 1804, a single pa-
rishioner of Fairfax has ever been refused his
vote at any election, on account of his residence.
We think, then, that the circumstance of a change
of style in the parish rccords, furnishes no proof
of the asserted change of character. In the elec-
tion, however, of 1810, the entry in the booksis.
that theVestry were elected “ to serve the parish
as Vestrymen;” and, immediately afterwards, in
subscribing the test, theyspeak of themselves as
the Vestry * of the Protestant Episcopal Church
of Alexandria.” Now, what parish is here spoken

of ? "Plainly the parish of Fairfax, for no other
~ parish is pretended to exist. And when the Ves-
try subseribed the test, as Vestry of the church of
Alexandria, it is as plain that they understood
that the parish and the church of Alexandria
meant the same thing. I then the hooks of the
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church are to furnish evidence against the defen-
dants, they are entitled to the benefit of the same
records, by way of explanation.

T'he second ground is, that the congregation of
the church at Alexandria has separated itself
from the parish, and formed a distinct society,
and can no longer be deemed the parish church of
Fairfax. This is principally attempted to be sus-
tained by an agrecment made in 1803, which is
found fastencd, by wafers, to the vestry book.
That agrcement, afier reciting that a commit-
tee was appointed by ¢ the Protestant Episcopal
Church of Alexandria,” to adopt mensures for
insuring a competent salary for a Minister, &c.
and that the committee so appointed had reported,
as an advisable mode, to rent out the pews to
occupiers and others, at a fixed annual rent,
amounting in the aggregate to 1186 dollars, and
further proposed soliciting a voluntary subscrip-
tion to supply any deficiency; then proceeds to
state, that the subscribers agree to rent the pews,
and to pay to the Rev. Thomas Davis, (then the
Rector of the parish,) the sums annexed to their

. names, in quarterly payments, &c. &c. reserving

a right to surrender up their pews at the end of a
year. Such is the substance of the agreement;
and it is extremely difficult to perceive how it con-
duces to prove, in any shape, the establishment of
a new society. It is to be considered, that the
chureh, whose pews were to be disposed of, was
the parish church of Fairfax; and it cannot be
pretended that the parish could be deprived of it,
cxcept by its own consent through ite authorized
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ageuts. A new society, composed partly of the
parishioners, had no more right or power to dis-
pose of the pews than utter strangers. It would
be as gross a usurpation, and as tortious an sct,
in the one case as in the other. But there can be
no doubt, that a parish may regulate the sale or
renting of the pews of the church, in such man-
ner as may conduce to the general benefit. The
parishis not the less the owner of the churci, be-
cause the pews in it are rented or sold to others;
for the right to the exclusive use of the pews, is
very different from the right to the freehold in the
church itself. The agreement, in the present
case, was nothing more, and purports to be no-
thing more, than a mere agrcemecnt for renting
the pews. It is made with persons who are the
. committee of the church, and who claim the right
to use it. It is an act which might be done by
authority of the parish, without in any respect
transcending its rights or duties. Fow then is it
to be dcemed an act which indicates the creation
of a neiv society, or aseparation from the parish ?
What authority could any new society claim to the
paxish property ? If such a claim had becn made,
it would have been resistcd; and the very circur-
stance, that no resistance was made, is conclu-
sive that the agreement was made in the exercise
of ordinary parochial rights, and indicated no
severance of interests. In point of fact, an agree-
ment, in substance like the present, was made,
respecting the pews in this very church, in the
year 1785; and yet no onc supposcd that the
church ceased to be the parish church. or that the
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subscribers constituted a new society. There 1w
another circumstance, which is too significant to
‘e passed over in silence; it is, that the Rev.
Mr. Davis, to whom the agrcement in question
refers, was regularly inducted, in the year 1792,
as Rector of the parish of Fairfax, and continued
to officiate as such, in this very church, down to
the year 1806, three years after this agreement
was made. During all this period, the freehold
of the glebe was vested in him, as persona ecclesie.
How then is it possible to maintain, that the sup-
port of the Rector of the parish in the exercise of
his parochial rights and duties, and the con-
tinuance of the Rector in possession of the glebe
and the church, can be construed as an abandon-
ment of all connexion with the parish, and a re-
nunciation of its privileges? Itisa fact, also, cor-
roborative of the view that has been already taken
by the Court of this agreement, that the posses-
sion and management of the temporalities of the
church, have always been in the Vestries of the
Alexandria Church, since 1804. 'They have cxer-
cised the sole and exclusive control over them.
They have never disclaimed, in any ecclesiastical
assembly, their former connexion. They have
not applied to the Bishop, or other proper au-
thority, to be formed into a new and distinet so-
ciety, separate from the parish. And yet it is not
denied that, by the rules and customs of the soct,
new Episcopal societies are not admitted to be
formed within tho bounds of cxisting parishes,
without the consent of the proper ecclesiastical
authority. In the act of consecration of the
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church in 1814, the Vestry expressly declare the
" church to be the parish chnrch of Fairfax, and in
virtue of their authority, as the Vestry thereof,
they dedicateit to the public worship of God;
and the Bishop of the diocess then acknowledged
and consecrated it as such. In the year 1807, the
Rev. Mr. Gibson was elected Rectorof the parish,
upon the resignation of the Rev. Mr. Davis; and
on that occasion, the Vestry resolved, that he
should be inducted as Rector of the parish; and
_ in the succeeding election of the Vestry, in the
same year, the Vestry are stated in the records to
be chosen “to serve the parish.” So that, if in
the records there are sirgle expressions which,
standing alone, might be of doubtful interpreta-
tion, the solemn acts of the Vestry in consecrating
the church, in choosing the Minister, and.in mana-
ging the temporalities, all point to their character
as representatives of the whole parish. It may be
added, that in the bill of Terreit v. Taylor, the
Vestry assume to be the parish Vestry in succes-
sion ; and that in the answer to the present bill,
by the defendants, who are the existing Vestry of
the Church-of Alexandria, they assert, in the most
positive and solemn inanner, the same character,
and utterly dény the allegations of the defendant’s
bill on this point." So that, unless the Court were
prepared to divert the -clear purport of the evi-,
dence, and the solemn acts of the Church, fora
series of years, and the presumptions arising from
long and undisputed possession of the property, and
exercise of “parochial authority, on account of
some irregularities, which may occur in the trans-
Vo IX. ' 59
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actions of most public bodies, the conclusion can-
not be arrived at, that the church at Alexandria
hasccased to be the parish church.of Fairfax, ov
that its congregation has become a distinet society.

The third ground of objection is, that the Ves-
try were chosen, not by the pavishioners of Fair-
fux, but by subscribers and contributors to the
Episcopal Church at Alexandria. This objection
proceeds upon the supposition, that if the Vestry
is de facto the Vestry ofthe parish, the very mode
of choice demonstrates that it cannot be the Ves-
try de jure. Whether, in a case like that before
the Court, the inquiry can properly be gone into
asto themode and regularity of the choice of a Ves-
try detually in oflice and exercising the duties
thereof ; and if the inquiry be proper, whether the
legal distinction between a Vestry de jure and de
Jfacto, could avail the plaintifl; are questions upon
which it is not necessary for the Court to express
any opinton. We think a short examination of
the subject will put the objection at rest, whatever
might be the conclusion drawn from such & legal
distinction. ' .

Before the revolution, the Episcopal Church
was the established church of Virginia, and all
the parishioners were liable to be rated for parish
taxes, and were entitled to vote in the choice of
the Vestry. But the church establishment fell with
the revolution, and the compulsive power of tax-
ation ceased; and as no person could be compelled
to worship in the Episcopal Church, or pay taxes
for its support, the parishioners of the Episcopal
Church, in the ecclesiastical sense of the term, af-
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terwards consisted only of the Episcopalian cou-
tributors and members. The act of 1784, ch. 88.
provided that, at all fut&re elections of Vestries,
"no person should be allowed to vote, who did “not
profess himself a member of the Protestant Epis-
copal Church, and actuully contribute towards its
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support.” Although this act was repealed by the .

act of 1786, ch. 12. yet the same act saved the
management of. their property and regulation of
their discipline, according to the rules of their
own scct, to all religious societies. By the canons
of the Episcopal Church, subsequently passed, the
right to elect Vestries is confined to the * free-
holders aud housekeepers, whoare members of the
Protestant Episcopal Church within the parish,
and regularly contribute towards the support of
the Minister, and to the common exigencies of the
.church within the_parish.” These canons being
assented to by the various parishes which they go-
vern, and not being inconsistent with the laws of
Virginia, are uot denied to be in forcefor parochial
purposes. Now, there is not in this record the
slightest proof, that any election of the Vestry bas
beeu made in any other manner, thaun that pointed
out by the canons of the church; and the answer
of the defendants expressly avers, that the ehoice
has been constantly-made according to the canons
of the .church, and that no person belonging to the
Falls Church, has ever been a eontributor, or cver
offered to vofe at any clection. It seems to the
Court, therefore, that, the elections being regularly
made, by persons qualified according to the canons,
the whole foundation of the objection is rémoved.
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No inference can be deduced froin this circuim-
stance, in proof of the Alexandria Church having
separated itself from the parish, and become a
distinet and independent society.

It has been said; that the parishioners of the
whole parish are the cestuis que trust of the glebe
and other parochial property, and ought to be
partics to auy bill to dispose of it. DBut in an ac-
curate’ and legal sense, the parishioners are not
the cestuis que trust, for they have, individually,
1o right or title to the property. Itis the property
of the parish, inits corporate or aggregate capa-
city, to be applied and disposed of for parochial
purposes, urnder the authority of the Vestry, who
are its legal agents and representatives. Upon
the sale of the glebe, the procdeds become paro-
chial property, and must be applied for the com-
mon benefit, the maintenance of the Minister, the
repairs of the churches, and other parochial expen-
ses, by the Vestry, in good faith. But the mode,

- and extent, and circumstnances, under which the

fund is to be applicd, are necessarily left to the dis-
cretion of the Vestries, from time to time chosen.
An abuse of their trust, or duty, is not to be pre-
sumed; and if it should occur, the same: romedy
will belong to the parishioners as in other cases,
where money is wantonly misapplied to wrong
purposes, which constitute & common fund for the
benefit of the whole parish, and not for the beneﬁt
of a part. Itwill be sufficicnt to decide upon
such a case when it shall arise in judgment. But
the individual parishioners residing out of Alex-
andria county, were no more necessary to be made
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parties to the bill praying a sale of the glebe, than
the individuuls residing within the county. Both
were represented in. the only way known to the
laws, by the Vestry duly appointed to manage
parochial concerns.

These are some of the reasons which -have led
the Court to the conclusion that has been_ already
stated; to wit, that the Vestry of the church in

- Alexandria is, in succession, the regular Vestry
of the parish of Fairfax. '

This decision renders it unnecessary to con-
sider the other points raised at the argument;
and it remains only to declare, that the judgment
of this Court .is, that the decree of the Circuit
Court dismissing the bill, be affirmed with costs.

[Liocat Law.]
Dobnpripee v. T'roMPSON and others.

Under the reserve contained in the cession act of Virginia, and under
the acts of Congresg,of August 10th, 1780, ch. 67. (x1.] and of
June 9th, 1784, ch. 258, [Ixii.] the whole country Lying belween the

-Sciolo and Litile Miems rivers, was subjected to the military war-
rants,\ to satisfy which the reserve was made.

The temtory Tying between two rivers, is the whole country from their
sources to their moutbs ; and if no branch of eitherof them has ac-
quired the name, exclusive of another, the main branch, to its
source, mustbe considered as. the true river.

The actof June 26th, 1812, ch.452. (cix.] toascertain the western
boundary of the tract reserved for the military warrants, and which
provisionally designate Ludlow's line a< tha western homulacy, did
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[Locar Law.]

Kirk and others, Plainiiffs in Error,
v.
SitH, ex. dem. Penn, Defendant in Error.

The act of Pennsylvania, of 1779, “ for vesting the estates of the late
proprietaries of Bennsylvania, in this Commonwealth,” did not con
fiscate lands of the proprietaries which were within the lines of ma-
ners; nor tvere the same confiscated by the act of 1781, for-estab-
hshmg a land office.

T'he statute of limitations of Pennsylvania, of 1705, is inapplicable to
anaction qf ejectment, brought to enforcs the unpaid purchase mo-
ney, for landsof the proprietaries within the magors for which war-
rants had issued.

Nor is the statute of limitations of 1785, a bar to such an action.

" ERROR tb the Circuit Court of Pennsylvania.
This was an ejectment, brought by the defendant
in error, in the Court below, to recover the pos-
session of certain lands in York county, in the
‘State of Pennsylvania. On the 4th-of March,
1681, Charles II. granted to William Penn, the
ancestor of the lessor of .the plaintiff below, that
tract of country which now constitutes the State of
Pennsylvania. The grant contains special powers
- “to erect manors and to alien the lands, with liber-
-ty to the aliences to hold immediately of the pro-
pnetor and his heirs, notwithstanding the statitte
of guia emptores. On the 11th of July, in the
same year, William Penn, having interested many
persons in his grant; agreed with “the adventu-
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the owners of the Fanny, then the freight forthe 1924.
hides, excluding the freight on the lignum 'az'_tc.z, m
to be deducted from- the appraised value of said v
hides. Wear.

[Liocan Law.)
DanrortH v. WEAR.

"The acts of Assembly of North Carolina, passed between the years
1788 and 1788, invalidate all entries, surveys, and grants, of land
within the Indian territory, which now formsa part of the tetitory

" of the|State of Tennessee. But they do not avdid entries com-

“‘mencing without the Indian boundary, and running into it, £o far
as mp‘eéts;hai portion of ‘the Iand sithate without their territory.

The act of North Carolina, of 1784, authorizing the remoying -of
warrants which had been Ipcaged ypon lands previously- takén. up,
50 as to place them upon vacanilands, did not repeal;‘by {mplica-
tion, the previously existing laws, svhich prohibited surveys of Ignd
withio the Indian boundary. The lands o which such removals
are made, must be lands previously subjected to entry and survey,

ERROR to the Circuit Court of West Ten-

nessee.

. This cayse was argued at the last term, and Fe, 150
again argued at the present term, by the Attorney-
Geeneral gnd Mr. Swann,® for the plaintiff, and
by Mr.. Williams, for the defendant.
a They cited 2 Tenn, Rep.157. N. C. Rep. in Confer. 440.
1 Tenn. Rep. 30.

b He cited Preston v. Browder, 1 Wheat: Rep.115. Dahforth
v. Thomas, Id. 155.
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