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In prior decisions, this Court has held that the requirements of Va. Code § 57-9(A) were
met by the CANA Congregations, that § 57-9(A) is constitutional, and that § 57-9(A) moots the
“neutral principles” approach to church property law employed in Norfolk Presbytery v.
Bollinger, 214 Va. 500, 201 S.E.2d 752 (1974), and subsequent cases. The Court now must
decide whether § 57-9(A) also trumps other Virginia church property case law, the plain
language and intent of the November 20, 1874, deed (the “Deed”) with respect to the property
that is the subject of that deed (the “Property”), and the rights of the members of St. Stephen’s

that continue to operate as an Episcopal congrc:ga’tion.1

I. The Deed creates a trust and use restriction that requires the Property to be held
and used by the Episcopal congregation in Heathsville. That congregation continues
to exist and is before the Court seeking enforcement of the Deed.

On October 2, 1874, the Circuit Court of Northumberland County, on the motion of
seven individuals identified by the Court as “the vestry of the Protestant Episcopal Church in the
County of Northumberland,” appointed nine persons (including all seven members of the vestry)
as “Trustees of the said Protestant Episcopal Church.” Stipulation § 1, 2. The next month, the
Deed then did “bargain, sell and convey” the Property to those nine persons “as trustees duly
legalized and appointed.” Id. J4. The Deed explicitly provided that the Trustees were

To have and to hold the said lot, parcel or piece of land with all and singular the

privileges & appurtenances thereto belonging unto the said parties of second party

their assigns and successors who may be legally appointed from time to time, In

trust nevertheless and for the sole use and benefit of the religious society and

congregation known as the Protestant Episcopal Church for the purpose of

erecting a house for divine worship and such other houses as said congregation
may need,

' This dispute may be decided without trial because the parties have entered into Stipulations of
Fact Regarding St. Stephen’s Church 1874 Deed (the “Stipulation”) and a Supplemental
Stipulation Between St. Stephen’s Church and the Protestant Episcopal Church in the Diocese of
Virginia and the Episcopal Church Regarding St. Stephen’s Church 1874 Deed (the
“Supplemental Stipulation”).



and further provided that “said church or house for divine worship when so built shall be used
and enjoyed by said religious society or congregation according to the laws and canons of said
church not inconsistent with the laws and constitution of Virginia ....” Stipulation § 4
(emphases added).

The “house of divine worship” was erected thereafter. Id. § 5. It was initially named
“Emmanual P.E. Church.” The Rt. Rev. Francis M. Whittle, Bishop of the Diocese, consecrated
it in 1881 as St. Stephen’s Church. Id. § 5 & Ex. 3. From the completion of construction until
the present, St. Stephen’s has operated and used the building as a church. 1d. § 5.

In December 2006, a majority of the members of St. Stephen’s voted to disaffiliate from
and sever all ties with the Episcopal Church and the Diocese. See Order (entered Sept. 26, 2008);
Report of Congregational Determination Pursuant to Va. Code § 57-9 (filed Dec. 18, 2006) 9 56
(“By a majority vote ... the members of St. Stephen’s Church over 18 years of age adopted the
resolutions on the ballot and determined to sever ties with TEC and the Diocese...”) & Ex. 20.
Within two weeks, those members of St. Stephen’s who wished to remain affiliated with the
Episcopal Church and the Diocese reorganized St. Stephen’s, elected a new vestry, and began
holding separate worship services. Stipulation 7. St. Stephen’s Episcopal Church continues to
operate within the Episcopal Church and the Diocese and is recognized by the Episcopal Church
and the Diocese as the continuation of the St. Stephen’s congregation existing in Heathsville
prior to the vote to disaffiliate. /d.; Supplemental Stipulation 1.

Members of St. Stephen’s Episcopal Church are before the Court in this consolidated
litigation. Certain individual members of St. Stephen’s Episcopal Church — Sandra B.
Kirkpatrick, William S. Kirby, Dawn B. Mahaffey, Nancy E. Gates, George C. Freeman, Jr.,

Anthony Rabalais, Margaret Horsman, David G. Kilpatrick, Robert Reamy, and Susan C.



Stubbs — are parties to the declaratory judgment action related to St. Stephen’s. See Complaint
(filed Jan. 31, 2007). There are members of two real congregations before the Court and whose
future is at issue. And the Court now has before it the stipulated facts needed to decide which St.

Stephen’s congregation has the right to use the Property.

IL. Normal principles of deed interpretation and the Supreme Court of Virginia’s
repeated enforcement of restrictions on church property similar to those in the Deed
make clear that, in the absence of § 57-9(A), the Property would remain with the
continuing Episcopal congregation.

Well-established principles of deed interpretation require a court to determine and
enforce the intent of the parties as expressed in the instrument. E.g., Davis v. Henning, 250 Va.
271,274, 462 S.E.2d 106, 108 (1995) (citations omitted):

In construing deeds, it is the duty of the court to “ascertain the intention of the
parties, gathered from the language used, and the general purpose and scope of
the instrument in the light of surrounding circumstances. When such intention
appears by giving the words their natural and ordinary meaning, technical rules of
construction will not be invoked.” Similarly, in the absence of ambiguity, as here,
parol evidence is inadmissible to determine the intent or meaning of the document.

In Browning v. Blue Grass Hardware Co., 153 Va. 20, 149 S.E. 497 (1929), the Court listed
“certain well established rules ... to be remembered” in deed construction, including:

(1) That all parts of the deed must be considered and that construction adopted
which will carry out the intent of the parties, which intent must be gathered from
the language used; that the true inquiry is not what the grantor meant to express,
but what the words do express....

(3) That it is the duty of the court to give the proper meaning to every word used
in the instrument if possible.

(4) That if it appears that two provisions of a deed are in irreconcilable conflict,
the last provision yields to the first and the first must be given its full effect.

(5) And when a provision is made in a deed in clear, explicit and unambiguous
words, it cannot be revoked by implication by a later clause in the deed, but if
revoked at all, must be by terms as clear, decisive and explicit as the terms by
which the first estate was given.

Id. at26-27, 149 S.E. at 498-99 (internal quotation marks and paragraph numbers omitted).



Here, the intent of the parties to the Deed is clear, explicit, unambiguous, and
unmistakable: the property was to be held “In trust nevertheless and for the sole use and benefit
of the religious society and congregation known as the Protestant Episcopal Church” and “shall
be used and enjoyed by said religious society or congregation according to the laws and canons
of said church.” Stipulation 4. The Deed explicitly references “a unit or component of the
Protestant Episcopal Church in the United States of America within the then existing diocese.”
The Diocese of Sw. Va. of the Protestant Episcopal Church v. Buhrman, 5 Va. Cir. 497, 503
(Clifton Forge 1977), pet. refused, June 15, 1978 (Rec. No. 780347).

As aresult, “a reasonable interpretation of these deeds leads inescapably to the
conclusion that the trustees cannot hold title to the subject property for persons or groups who
are withdrawn from and not under the authority of The Episcopal Church.” Id. See also Green v.
Lewis, 221 Va. 547, 553,272 S.E.2d 181, 184 (1980):

a reference to the original deed discloses that Lee Chapel has been an A.M.E.

Zion Church for more than 100 years. The grantors conveyed the property to

“Trustees of the A.M.E. Church of Zion.” The conveyance was for the purpose of

erecting an A.M.E. Church of Zion (to be known as Lee Chapel), not a church of

some other denomination, or an independent church. And this is what occurred.

The church was organized, the building was constructed, and it functioned as an

AM.E. Zion Church until October 1977.

Three 19th century Virginia Supreme Court cases apply the same logic and reach the
same conclusion — that deeds like the one at issue here restrict use of the property to those
individuals that remain members of the specified denomination and of the congregation.

First, prior to enactment of the original division statute, but after the Methodist Episcopal
Church had divided, the Virginia Supreme Court interpreted a deed

provid[ing] that the trustees are to hold the property conveyed to them, and their

successors forever, in trust that they shall build or cause to be built thereon a

house or place of worship for the use of the members of the Methodist Episcopal
church in the United States of America, according to the rules and discipline



which from time to time may be agreed upon and adopted by the ministers and
preachers of the said church, at their general conferences....

Brooke v. Shacklett, 54 Va. (13 Gratt.) 301, 314 (1856). The Court concluded that “[t]he primary
object of the whole transaction ... must necessarily have been to provide and secure a place of
worship according to the Methodist Episcopal discipline for the local society of that
denomination.” Id. at 316 (emphasis added). The Court then undertook to “decid[e] which of
the two parties litigant are entitled to the use of the property which the deed conveys.” Id. at 319.
In the absence of a denominational division, the Court explained that

the dispute must have been determined by enquiring, not which of the two parties

constituted a majority, or represented the wishes of a majority, of the members of

the society, but which of the two preachers had been appointed and assigned to

the society in accordance to the laws of the church; which of the two parties was

acting in conformity with the discipline of the church, and submitting to its lawful

government.
Id. at 321. After discussing the division, the Court concluded that it would use the “same mode
of enquiry ... that would have determined [the dispute] before,” id. at 324, and held that the
faction that remained within the denomination had “the same right to enjoy the church property
which was held by their societies before the division, in exclusion of those who repudiate the
authority of the [denomination].” Id. at 327.

Second, in Hoskinson v. Pusey, 73 Va. (32 Gratt.) 428 (1879), the Virginia Supreme
Court was again confronted with two factions of a Methodist Episcopal Church congregation
claiming the right to control local church property. The Court stated that “[t]he deed is the same
in substance as the deed in Brooke & others v. Shacklett and the construction must be the same.”
Id. at 431 (citation omitted). The Court stated that the deed was “for the members, as such, of

the congregation of the Methodist Episcopal Church, who, from their residence at or near the

place of public worship, may be expected to use it for that purpose.” Id. To resolve the question



of which group met that description, the Court asked:
Who, then are the cestuis que trust under the deed in question, the

beneficiaries entitled to the control and use of the ... church building? Looking to

the deed alone, the answer would be, those who are the members of the

congregation or local society, and, as such, members of the [denomination].

According to the test applied in Den v. Bolton, 18 N.J.L. 210, cited with

approbation in the opinion of Judge Daniel in Brooke & others v. Shacklett, supra,

“to constitute a member of any church, two points at least are essential, without

meaning to say that others are not so, a profession of its faith and a submission to

its government.”

Id. at 431-32. Of the two factions before the Court, the appellees “profess its faith, receive the
pastors assigned by it, and submit to its discipline and government.” Id. at 432. The Court
observed, however, that “[o]n the other hand, it is not pretended that the appellants, and those
they represent, are members of that church. They neither recognize its authority, nor submit to
its government, but deny and resist both. The proof is clear, and the fact is not disputed, that
they are and claim to be members of another and distinct organization ....” Id. After a
congregational vote in favor of adhering to that other organization, the Methodist Episcopal
Church South, the “greater part of”’ the members of the congregation took control of the building
and had their own trustees appointed. Id. at 434-35. Rejecting each of the various arguments of
the majority, the appellants, the Court affirmed the decree in favor of the appellees, the members
that adhered to the denomination specified in the deed. See id. at 444.

Third, in Finley v. Brent, 87 Va. 103, 12 S.E. 228 (1890), the Court again resolved a
church property dispute between factions of a congregation by determining which faction
continued to adhere to the denomination specified in the deed. The deed in Finley

was a grant in trust to trustees ... of a lot or parcel of land described therein, “on

which the new Methodist Protestant Church, in Heathsville, was erected, in the

said county of Northumberland, for the use and benefit of the religious

congregation of the Methodist Protestant Church at Heathsville, which will

assemble there for the purpose of worship,” to have and to hold the same “in trust
for the sole and exclusive use and benefit of religious congregation of regular



orthodox Methodist Protestants which may thereafter assemble there to worship,

when the said house is completed, or at any church which may hereafter be built

at or near the present site or situation, for the purpose of religious worship of the

Methodist Protestants, and for no other use or purpose whatever.”
Id. at 104, 12 S.E. 228-29. The Court recognized that the deed created an express trust, and it
sought to “construe and enforce this trust.” Id. at 105, 12 S.E. at 229. To resolve the dispute, the
Court “look[ed] to the terms of the deed creating the trust set forth above.” Id. It explained that
the terms restricted use to a congregation within the specified denomination:

The terms are for the purpose of Methodist Protestants, and for no other use or

purpose whatever. The grant is to trustees of the Methodist Protestant Church; the

trust is “for the sole and exclusive use and benefit of the religious congregation of

regular orthodox Methodist Protestants which may hereafter assemble there to

worship.” Must the court enforce the trust according to its terms, to the end

designated in the instrument creating it? It is the province of the courts to
construe contracts as they are made.

Id. at 105-06, 12 S.E. at 229. Citing Hoskinson and Brooke, the Finley Court held that the
majority “could change their religious faith, had the right to go to any denomination to which
their belief or choice led, and they could take with them all property which belonged to them; but
they were without power to change the character of the trust in question.” Id. at 106, 12 S.E. at
229. It was the appellants who adhered to the denomination specified in the deed; the majority
appellees did not. Id. at 107-08, 12 S.E. at 230. Accordingly, the appellants prevailed under the
deed’s denominational restriction. See id. at 108, 12 S.E.2d at 230 (“The trust deed in this case
must be held to be, under the Constitution and law of this Commonwealth, a valid and binding
contract, enforceable as such according to its terms; and, according to its terms, it is a grant to
the appellants ... and should be enforced according to its terms, and not otherwise”).

Today, as in Finley, this Court has before it a deed for a church in Heathsville, Virginia.
And again as in Finley, the Deed states a trust for a congregation within a particular

denomination and expresses purpose and use restrictions. See Stipulation 9 4:



To have and to hold the said lot, parcel or piece of land ... In trust nevertheless

and for the sole use and benefit of the religious society and congregation known

as the Protestant Episcopal Church for the purpose of erecting a house for divine

worship and such other houses as said congregation may need. And said church

or house for divine worship when so built shall be used and enjoyed by said

religious society or congregation according to the laws and canons of said church

not inconsistent with the laws and constitution of Virginia ....
As in prior cases, the Deed references the discipline, rules, or “laws and canons” of the specified
denomination. Id. As in Finley, a minority of the St. Stephen’s congregation continues as
actively worshipping Episcopalians, while the majority “profess[es] to adhere to a different
denomination, and den[ies] the government and discipline” of the Episcopal Church. 87 Va. at
107. Finley should control. The majority faction has the power to leave but not to change the

terms of the deed. The Court should enforce the deed as written and award the property to the

Diocese and the minority that remains a part of the Episcopal Church.

III.  Va. Code § 57-9(A) should not be held to trump the above result.

The only argument that St. Stephen’s Church has to avoid all of the above is that
regardless of the Deed’s clear language stating express trust and use restrictions, § 57-9(A)
trumps the Deed (or any similar provision in a post-1867 deed). That argument failed on
constitutional grounds in Finley, but this Court has ruled that the same constitutional defect does
not exist in this case. See Contracts Clause Letter Opinion (Aug. 19, 2008). None of the Court’s
opinions addresses the question of whether the existence of § 57-9(A) is controlling in cases
involving disputes between members of congregations where deeds express an otherwise
enforceable trust and denominational restriction, however. See, e.g., id. at 15-16.

As a matter of statutory construction, nothing in § 57-9(A) suggests that it was meant to

destroy the ability to create express trust and use restrictions on church property through deed



provisions. Nothing in the statute precludes donating property to or for a congregation in the
Episcopal Church, and no other, through a deed provision like that here.

Holding that § 57-9(A) preempts restrictions in deeds would ignore the rules of deed
interpretation discussed above and override the parties’ expressed intent. It also would do great
violence to the language of this particular deed. See, e.g., Halsey v. Fulton, 119 Va. 571, 575, 89
S.E. 912, 913 (1916) (“Words deliberately put into a deed, and put there for a purpose, are not to
be lightly considered nor arbitrarily put aside. The words in the deed before us were deliberately
written in the instrument, are there for a purpose, and are not without meaning”).

Such a broad and mandatory construction of § 57-9(A) also would not fit how statutory
enactments are usually interpreted. First, Virginia law presumes that the General Assembly does
not intend to overturn the law as appellate courts have stated it. See, e.g., Weathers v.
Commonwealth, 262 Va. 803, 805, 553 S.E.2d 729, 730 (2001) (“When the General Assembly
acts in an area in which one of its appellate courts already has spoken, it is presumed to know the
law as the court has stated it and to acquiesce therein”). Here, Virginia law regarding
denominational restrictions on church property in deeds was first stated in Brooke in 1856,
eleven years before the original division statute was enacted, and has been reinforced in many
later cases, as discussed above. It strains credulity to argue that § 57-9(A), which does not
mention deeds at all, has ever been intended to overturn the church property deed interpretation
law in Brooke and later cases.

Second, Virginia law confirms that even where legislative enactments touch upon a
subject, the parties to a contract retain the freedom to order their affairs in a different manner.
See, e.g., Jampol v. Farmer, 259 Va. 53, 58, 524 S.E.2d 436, 439 (2000) (statute providing that

terms of a certificate of deposit “may” be amended according to statute did not preclude parties



from amending terms in an alternate manner); Mahoney v. NationsBank of Va., N.A., 249 Va.
216, 220-21, 455 S.E.2d 5, 7-8 (1995) (contracting party may not invoke statutory U.C.C.
provision to override contract terms); Board of Supervisors v. Sampson, 235 Va. 516, 520-22,
369 S.E.2d 5, 7-8 (1988) (contract term setting time for initiating lawsuit controlled,
notwithstanding statutory right to bring suit under longer statute of limitations); Pettus v.
Hendricks, 113 Va. 326, 330-31, 74 S.E. 191,193 (1912) (association’s charter controlled
eligible class of beneficiaries notwithstanding statute that permitted larger class of individuals to
be beneficiaries because statute did not modify charter).

The Deed here could not be any clearer that the parties intended to dedicate and restrict
the property “In trust ... and for the sole use and benefit of the religious society and congregation
known as the Protestant Episcopal Church.” The Court should follow the repeated
interpretations of similar deeds by the Virginia Supreme Court and enforce the parties’ intent as
expressed in the Deed, by holding that the property is not subject to St. Stephen’s Church’s
§ 57-9 Petition but rather must continue to be held and used by the Episcopal congregation in

Heathsville.
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