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COMES NOW, the Congregation of the Church of Our Saviour at Oat1ands, by and

through its counsel, and hereby suppleillepts the collective CANA Opposition brief filed

contemporaneously herewith, stating as follows:

In their brief of April 23, 2008, the Episcopal Church and the Episcopal Diocese of

Virginia argue their state and federal Constitutional rights may be affected by this Court's

application of Virginia Code 9 57-9. In fact, their rights have not, and will not be compromised

by the April 3, 2008 ruling of this Court. In truth, it is the constitutional rights of the CANA



Congregations and their members which,would be compromised by the proposed course that the

Episcopal Church and Virginia Diocese insist the Court should follow in this case. That course

would require preference to ecclesiastical doctrine, and create an invidiously discriminatory

judicial exemption from neutral principles of Virginia law.

The United States Supreme Court has held "That action of state courts and judicial

officers in their official capacities is to be regarded as action of the State within meaning of the

FOUlieenth Amendment" and that, contrary to the d~mands of the Episcopal Church and Virginia

Diocese in this case, "The Constitution confers upon no individual the right to demand action by

the State which results in the denial of equal protection of the laws to other individuals." It

would appear clear that the power of a State to create and enforce property interests must be

exercised within the boundaries defined by the Fourteenth Amendment. .. " Shelley v. Kraemer,

334 U.S. 1,3 ALR2d 441, 460, 465 (1948).

The Virginia Bill of Rights, Article I, Section 11, provides, in part, " ... that the right to be

free from any governmental discrimination ~pon the basis of religious conviction ... shall not be

abridged ... " Section 16 further provides that " ... No man shall be compelled to frequent or

support any religious worship, place, or ministry whatsoever. .. "

We submit the duty of a Court of this Commonwealth is to balance the Constitutional

rights of all parties, and the only effective way not to prejudice or invidiously discriminate

against a party is by strictly adhering to previously existing neutral principles of Virginia

property law. Jones v. Wolf, 443 U.S. 595,602-606 (1978); Norfolk Presbytery v. Bollinger, 214

Va. 500,505-507 (1974).

Simply because a state statute, such as S 57-9, is aimed at the orderly resolution of

conflicts over property involving only religious organizations does not put that statute in conflict
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with the First Amendment, so long as its primary effect is not to advance or inhibit religion and

so long as that statute does not foster excessive government entanglement in religion. See,

Corporation of Presiding Bishops v. Amos, 483 U.S. 327, 338-39 (1987). An application of S

57-9 that adheres strictly to the neutral principles approach keeps that statute entirely within

Constitutional bounds.

By contrast, the approach argued by the Episcopal Church and Virginia Diocese would

burden and inhibit the members of the CANA ~ongregations in their First and Fourteenth

Amendment rights and their rights under the Virginia Bill of Rights by granting the Episcopal

Church and Virginia Diocese the power to exempt themselves from S 57-9, and other secular

law. The Episcopal Church and Virginia Diocese demand this Court accept their claims to

CANA Congregational property, based entirely on their denominational constitution and canons,

and without basis under (and in fact contrary to) Virginia property law. Jones v. Wolf, supra, 443

U.S. 595, 607-608, does not permit, let alone req4ire, such deference. In Jones, the Supreme

Court held that a State was entitled to rule that the local church was presumptively represented

by the majority of its members, provided that it established "any method' by which that majority

rule could be overcome. That method does not compel a State to permit a church constitution to

override secular state law: "Inde~d, the State may adopt any method of overcoming the majority

presumption, so long as the use of that method does not impair free-exercise rights or entangle

the civil courts in matters of religious controversy." Id. (italics added).

A church canon or constitution is, ipso facto, a religious instrument and cannot be

permitted to override preexisting neutral State law, particularly where, a~ here, such an

application would have a discriminatory effect. We have found no case subscribing to the

peculiar notion that a church constitution must trump State law where St~te law, as here,
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complies with the aforesaid requirements of Jones v. Wolf At page 74 of its opinion of April 3,

2008, this Court quoted the ruling of the Virginia Supreme Court In Norfolk Presbytery v.

Bollinger, supra, 214 Va. 500,507, that the trial 90urt was to consider "the language of the deeds

and the constitution of the general church .. .in the application of neutral ~rinciples of law,

with [the general church] having the burden of proving that [the trustees of the local church]

have violated either the express language of the deeds or a contractual obligation to the general

church." (emphasis added). What is essential in the present case is the application of neutral

principles of law. The church constitution is to be considered, not as independently establishing

an ownership interest in violation of neutrfll state law, but in determining to what extent a

particular denominatioq may be either congregational or hierarchical iIi structure . . . a

determination necessary to establish what section of the Virginia Code may be applicable to the

property dispute in question. See also, Green v. Lewis, 221 Va. 547, 553-554 (1980), applying

the principles of N0l1olk Presbytery, supr<j.,where the deciding factor under neutral State law

was the finding that the original conveyance of the local church property was to trustees for the

denomination, for the express benefit of the denomination.

The neutral principles approach that we urge to be applied here has no discriminatory

effect - on either side. However, if The Episcopal Church and Virginia Diocese were able to use

a judicially-created exemption from State law to seize the property of the Congregation of the

Church of Our Saviour at Oatlands, and apply that property to the support of their religious

doctrine and practices, an inordinately heavy, unjustifiable and discriminatory burden would be

imposed upon the Congregation of the Church of Our Saviour at Oatlands. For The Episcopal

Church and Virginia Diocese to be required to follow neutral principles of Virginia property law

in order to hold property imposes no significant, n1uch less di1criminatory, b~rden upon them.
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The Episcopal Church and the Virginia Diocese had 141 year~ in which they could have acted

under the provisions of Virginia law to legally secure title to any property in which they now

contend (without the benefit of title), to have interest. They chose not to do so. The CANA

Congregations had notice of that same law, and have relied upon it. Indeed, the members of the

Congregation of the Church of Our Saviour at Oatlands relied upon the language in their original

1875 deed of conveyance when accepting delivery of this deed, and have continued to rely upon

it. That deed expressly states:" ... this cqnveyance upon trust nevertheless for the use and

benefit of [the Congregation] .... for such uses and purposes as are in accordance with and

permitted by the laws of Virginia now in force in such cases made and provided for and none

other. "

It would be improper for this Court to now determine (as The Episcopal Church and

Virginia Diocese would have it) that a unilateral and internal ecclesiastical pronouncement (i.e.

the Dennis Canon), without more, can serve to void the content of the original 1875 deed to the

Church of Our Saviour at Oatlands, as to which the denomination is a non-party and total

stranger, and in the process invalidate well established principles of Virginia property law. The

Episcopal Church and Virginia Diocese can demonstrate no compelling government interest that

would justify the impairment of the Constitutional rights of this Congregation and its members

(or for that matter, any other Congregation in similar situation) that would result from the award
I

of such extraordinary relief.

The arguments made by the Episcopal Church and Dioc~se are simply without merit and

the relief they request should be denied.
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WHEREFORE the Church of Our Saviour at Oatlands prays that the constitutional

arguments of the Episcopal Church and the Episcopal Diocese of Virginia be dismissed, and they

take nothing thereby.

Dated: May 9, 2008

Respectfully submitted,

CHURCH OF OUR SAVIOUR AT OATLANDS
AND RELATED TRUSTEES

Counsel for Church of Our Saviour at Oatlands and
Related Trustees
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 9th day of May, 2008, he caused all counsel

to be served with copies of the foregoing Church of Our Saviour at Oatlands' Supplemental Brief

in Opposition to the Brief on Constitution~l Issues filed on April 23, 2008 by the Episcopal

Church and Episcopal Diocese of Virginia, postage prepaid, to:

Bradfute W. Davenport, Jr., Esquire
George A. Somerville, Esquire
Joshua D. Heslinga, Esquire
TROUTMAN SANDERS, LLP
P.O. Box 1122
Richmond, VA 23218

Mary C. Zinsner, Esquire
TROUTMAN SANDERS, LLP
1660 International Drive, Suite 600
McLean, VA 22102

Edward H. Grove, III, Esquire
BRAUL T PALMER GROVE
WHITE & STEINHILBER, LLP
10533 Main Street
Fairfax, VA 22030

E. Andrew Burcher, Esq.
WALSH, COLUCCI, LUBELEY,
EMRICH & WALSH, PC
4310 Prince William Pkwy
Suite 300
Prince William, Virginia 22192

Gordon C. Coffee, Esq.
Steffen N. Johnson, Esq.
WINSTON & STRAWN, LLP
1700 K Street NW
Washington, DC 20006

Heather H. Anderson, Esquire
Soyong Cho, Esquire
GOODWIN PROCTER, LLP
901 New York Ave., N.W.
Washington, D.C. 20001

R. Hunter Manson, Esq.
PO Box 539
876 Main Street
Reedville, Virginia 22539

James A. Jolmson, Esquire
SEMMES BOWEN & SEMMES, PC
250 West Pratt Street, 16th Floor
Baltimore, Maryland 21201

George O. Peterson, Esq.
I ,

SANDS ANDERSON MARKS &
. MILLER, PC
1497 Chain Bridge Rd, Suite 202
McLean, Virgil~ia 221 0 1

Mary A. McReynolds, Esq.
Mary A. McReynolds, PC
1050 Connecticut Ave, NW
10th Floor
Washington, DC 20036
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Scott 1. Ward, Esq.
GAMMON & GRANGE, PC
8280 Greensboro Drive
ih Floor
McLean, Virginia 22102

William E. Thro, Esq.
Office of the Attorney General
900 East Main Street
Richmond, Virginia 23219

With a courtesy copy by electronic mail and
hand-delivered to:'

Seana C. Cranston
Law Clerk to the Honorable Randy 1.Bellows
Circuit Court of Fairfax County
Fairfax Judicial Center
4110 Chain Bridge Road
Fifth Floor Judges' Chambers
Fairfax, VA 22030-4009
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Robert C. Dunn, Esq.
Law Office of Robert C. Dunn
I

707 Prince Street
PO Box 117
Al~xandria, Virginia 22313-0117
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