© 00 N o o M~ w N Bk

[
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

THE DI OCESE OF VI RG NI A HEARI NG PANEL
IN THE TI TLE IV MATTER OF

THE REVEREND DR. B. CAYCE RAMEY

VI DEOCONFERENCE HEARI NG BEFORE
BRI AN CARR, HEARI NG PANEL PRESI DENT
REVEREND CRYSTAL HARDI N
REVEREND HERBERT JONES

Novenber 29, 2023

HALASZ REPORTI NG & VI DEO
1011 E. Main Street, Suite 100
Ri chnond, Virginia 23219
www. Hal aszReporti ng. com (804) 708- 0025
Reported by: Lori McCoin Jones, RPR, CCR

Halasz Reporting & Video | 804.708.0025
1011 East Main Street Richmond, VA 23219



http://www.halaszreporting.com

© 00 N o o M~ w N Bk

[
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

THE DI OCESE OF VI RG NI A HEARI NG PANEL
IN THE TI TLE IV MATTER OF

THE REVEREND DR. B. CAYCE RAMEY

VI DEOCONFERENCE HEARI NG BEFORE
BRI AN CARR, HEARI NG PANEL PRESI DENT
REVEREND CRYSTAL HARDI N
REVEREND HERBERT JONES

Novenber 29, 2023

HALASZ REPORTI NG & VI DEO
1011 E. Main Street, Suite 100
Ri chnond, Virginia 23219
www. Hal aszReporti ng. com (804) 708- 0025

Reported by: Lori McCoin Jones, RPR, CCR

Halasz Reporting & Video | 804.708.0025

1011 East Main Street Richmond, VA 23219



http://www.halaszreporting.com

© 0o N oo o b~ w N P

=
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Vi deoconf erence hearing, taken by Lori MCoin

Jones, RPR, CCR, Electronic Notary Public in and for

Commonweal th of Virginia, comrencing at

Novenber 29, 2023.

Appear ances:

BURTCH LAW
JACK W JB BURTCH, JR , ESQ

10: 07 a. m,

attorney, of counsel for Respondent

(1802 Bayberry Court, Suite 302

R chnond, Virginia 23226 )
Jb@urtchl aw. com

BRADFCRD W DAVENPORT, JR.,

attorney, of counsel for the Church

(6134 St. Andrews Lane
R chnond, Virginia 23226)
Davenpor t bw@nai | . com

Al so present:

Thomas Hahn, Esq, Heari ng Panel Advi sor

J. P. Causey, Esq.
Reverend Ed M1 | er

t he

Halasz Reporting & Video | 804.708.0025
1011 East Main Street Richmond, VA 23219



http://www.halaszreporting.com

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
a A W N P O © 00 N O O b W N B+, O

(Proceedi ngs began at 10:07 a.m)

PRESI DENT CARR: Good norni ng, everyone.

MR, DAVENPORT: Good norni ng.

MR. BURTCH: (Good norni ng.

PRESI DENT CARR: So | see that we have
M. Burtch and M. Davenport, and | heard you both
say good norning, and | am assun ng you can both hear
nme.

MR. DAVENPORT: Yes.

MR BURTCH  Yes, we can.

PRESI DENT CARR: Very good.

And | see that we have J. P. Causey coning on
and Ed MIler and they're both nuted.

And we have our court reporter, Lori, here as
wel | .

To M. Davenport and M. Burtch, any procedural
guestions or anything prior to starting?

VMR. DAVENPCRT: None for ne.

MR. BURTCH | don't have any.

PRESI DENT CARR: Wl l, you each have thirty
mnutes. |If you would like to reserve sone of that
time for rebuttal, et nme know at the start of your
thirty m nutes.

And M. Davenport has the floor to go first and

SO you nay begin at any tine.
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MR. DAVENPORT: Thank you, M. President.

| think the issues are fairly and thoroughly
presented by the briefs, so ny intention is to answer
guestions for the panel and to reserve ny tine for
rebuttal .

PRESI DENT CARR Right. So who of us has the
first question?

REVEREND JONES: Crystal, do you want to go

ahead?

Let nme try to -- well, I'Il go.

So | see a distinction between the duty of
clergy and the duty of laypeople in -- in the entire
I ssue. Can you speak to that? |If one of the -- if

one of the things that you're asking for is to reveal
all of the people that have been -- were copied on
the e-mail, that would include -- will that include
| aypeopl e and cl ergy people, and do we presune clergy
peopl e are persons on the list that received that
e-mail ?

MR. DAVENPCRT: Yes, there is a distinction.

The duty -- clergy have a clear duty to
cooperate in the proceedi ng.

Everybody at church has a duty to testify and
so forth at the hearing. And as | said in ny reply

brief, we haven't gotten to that point yet.

Halasz Reporting & Video | 804.708.0025
1011 East Main Street Richmond, VA 23219



http://www.halaszreporting.com

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
a A W N P O © 00 N O O b W N B+, O

But | do think that it's reasonable to assune
that if the respondent is willing to send out what he
did in connection wth the proceedi ng, he would do
the sane thing, and nmaybe already has, with respect
to the trial as the hearing. But you're right, we
haven't gotten there yet, and that woul dn't happen
unl ess and until a notice of a hearing has issued.

So | agree with you. There's a distinction

t here.

REVEREND JONES: And is it kind of a legal -- |
mean if the -- to say that he would -- it necessarily
would go -- in the future go toward -- go to
| aypeopl e and not clergy, | nean if we -- well, as |

understand it, that was a footnote and you did
nmention that we're talking the difference between, |
think, 3.1(b) and 13.11 and -- or 19.18.

MR, DAVENPORT: Yes. Yes.

REVEREND. So we're really -- it seens to ne
that the focus is on 3.1(b) as far as clergy, and
that's the duty that you, and | think -- | suppose
argue or have argued has been tanpered wth.

MR, DAVENPORT: Yeah. | nean | agree. That's
what's ri pe today.

REVEREND JONES: Right.

MR. DAVENPCRT: The other one is -- we're not
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there yet, but we may get there.

REVEREND HARDI N: | have a question for you,
M. Davenport.

Sois it -- aml understanding correctly that
It'"s your understandi ng of the Canons that anyone
contacted by you -- any clergy, let's narrowit to
clergy because | think there is a distinction, but
pl ease correct ne if |I'm wong.

s it your understanding that any contacted --
any clergy person contacted by you about this case
has the duty to communicate with you?

MR. DAVENPORT: Yes.

REVEREND HARDI N  And does that change being
that you're officially, according to ny readi ng of

the Canons, a party to the case at this point? Does

that change anything at all, the fact that you're a
party?

MR. DAVENPORT: | don't think so. No.

PRESI DENT CARR |'Ill ask this to

M. Davenport.

I n your request for the sanctions, you included
wanting to know everyone that was spoken to and what
was said fromthe respondent. Are you extending that
to both laity and clergy or just to clergy?

MR. DAVENPORT: Well, at this point, | guess |

Halasz Reporting & Video | 804.708.0025
1011 East Main Street Richmond, VA 23219



http://www.halaszreporting.com

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
a A W N P O © 00 N O O b W N B+, O

shoul d say just to clergy because we haven't gotten
to notice of a hearing yet. So correct, I'mlimting
that to clergy at this point.

PRESI DENT CARR.  Ckay.

REVEREND HARDI N:  Anot her question for you is
the nore general -- or nore generally, the violation
of Canon 1V.13.11, so conduct that's disruptive or
otherwi se contrary to the integrity of the
proceedi ngs, are you -- are there allegations beyond
the paragraph telling clergy that they can't
conmuni cate or they can or don't have to or it's up
to them whet her they communicate? |Is there anything
beyond that specific paragraph that you feel |ike
violates the integrity of the proceedi ngs?

MR. DAVENPORT: No.

REVEREND HARDI N: Like what is the greater
al l egation, | guess is the question.

MR. DAVENPORT: No. It's limted to that.

REVEREND HARDIN: It is? Ckay.

REVEREND JONES: | don't have any nore
guesti ons.

PRESI DENT CARR. Let ne check ny notes.

So, M. Davenport, let nme ask you this: |
believe in the response, the respondent's response,

he asserts that the duty to cooperate is limted only
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to official requests for depositions and offici al
requests to appear. |Is your position consistent with
that or is your position that duty to cooperate is
broader than that?

MR. DAVENPORT: Certainly, yes. Broader than
that. Yes.

PRESI DENT CARR: Can you el aborate on that?
Does that nean just, you know, if you were to call
sonebody up by phone, they have an obligation to talk
to you about the case or answer questions or
anyt hi ng?

MR, DAVENPORT: Yes. If it's clergy, | think
SO0 because they have a duty to cooperate with ne.
Wi ch, you know, we -- I'mlimted to two
depositions. | have no idea how many cl ergy that
notice was sent to or e-namil was sent to. But you
don't take a deposition if you don't need to. But |
t hi nk, yes, clergy have an obligation to take ny call
and answer ny questions. | think that's what --
that's what distinguishes this situation froma
normal civil case where potential w tnesses don't
have the obligation like this. General Convention
has been at pains to tell clergy in that Canon that
t hey have a duty to cooperate.

REVEREND HARDI N:  Does that sane duty that you
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just articulated also apply to M. Burtch if he were
to call a clergy person?

MR. DAVENPORT: Yeah. Two-way street.

REVEREND HARDI N:  Ckay.

PRESI DENT CARR. Do you have any thoughts on
how that duty applies to a | ayperson that has
know edge of the situation?

MR. DAVENPORT: Well, by its terns, that Canon
doesn't apply to laypersons. It only applies to
clergy. So | would think that a -- no, a |ayperson
woul d not have a duty at all other than the one in
19.18 which applies to all nenbers of the church to
testify and appear and so forth at the -- if they're
noticed, at the hearing. That applies to | aypeople
and cl ergy.

PRESI DENT CARR:  (kay.

Crystal or Herbert, did either of you have any
addi tional questions at this point?

REVEREND JONES: No.

REVEREND HARDI N: | have one nore. |Is there
any reason to believe that there are communi cati ons
of this nature still out there or -- | nmean is there
reason to believe other than there may or nay not be
but | need to know or do we -- do we have reason to

believe that this has been communi cated i n ot her ways
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in other places to clergy?

MR. DAVENPORT: The only thing | knowis what's
in that e-mail.

PRESI DENT CARR. So, then, are you looking to
potentially reopen discovery?

MR. DAVENPORT: Potentially, yes.

REVEREND JONES: Wiat would -- you' ve heard the
guestions we're asking. Wat -- when you asked for
the resol ution, what sanctions specifically are you
t hi nki ng woul d be nost appropriate if we did find
that this was a violation or this was sancti onabl e?

MR, DAVENPORT: To identify -- for the
respondent to identify who got that e-mail. If you
limt it to clergy, then the clergy that got that
e-mai |l and communi cations he's had with those clergy,
and for himthen to tell them give thema correct
readi ng of what the Canons require, not the reading
t hat he gave.

REVEREND JONES: Anything el se you'd be asking
for?

MR, DAVENPORT: No. | think it's spelled out
I n paragraph 8 of ny sanctions notion. Yeah.

REVEREND JONES: Thank you.

PRESI DENT CARR: (kay. Any additional

guestions fromthe panel ?
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| f not, then I think we wll reserve
M. Davenport's remaining tinme and nove over to
M. Burtch.

MR. BURTCH: Thank you very nuch.

|"d like to reserve any tinme that | don't use
in this short presentation |I'mgoing to nmake for any
guestions that the hearing panel may have.

It seens to nme that the issue before the
hearing panel is actually a sinple one, did the
respondent violate Title IV when he told the group of
friends, sone of whom were nenbers of the clergy,
they coul d speak or not speak as they wi shed with the
church attorney in his capacity as the representative
of one party before the hearing panel.

Now | think, as has already been discussed,
that for lay nmenbers of the church, the answer is
obvious, their only duty is to appear and testify or
respond when duly served by notice fromthe panel.
And, of course, as of right now, no person has been
served or noticed. And so as directed to the |ay
menbers, respondent's statenent neither suggests nor
inplies that they should refuse to testify when duly
served.

Now cl ergy are under this sane obligation, and

so not hi ng suggests that they would do anything ot her

Halasz Reporting & Video | 804.708.0025
1011 East Main Street Richmond, VA 23219


http://www.halaszreporting.com

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
a A W N P O © 00 N O O b W N B+, O

12

t han appear and testify when duly served. And as has
al ready been di scussed, under the Canons, clergy have
an additional obligation. Cergy have the obligation
to cooperate wth any investigation or proceedi ng
conduct ed under the authority of this Title.

Now, when respondent sent his e-mail, the two
i nvestigations were totally conplete. And there is
no claimthat any person has failed to cooperate with
ei ther investigation or in any investigative process.

So the crux of the church attorney's argunent
Is that respondent's e-mail encouraged sone clergy
not to cooperate with the proceeding under Title IV.
Again, there is no claimthat any person has failed
or refused to cooperate here.

And the investigation stage being conplete,
this case is now at a different point. It's now
before the hearing panel. And respondent wote his
e-mai | when the case was already before the hearing
panel, and the Canon does not define what cooperate
means at this stage of the proceedi ngs.

But what is clear is that the role of the
church attorney changes once a case cones before the
hearing panel. Canon |V.13.6 provides that at this
poi nt of the proceedings, the church attorney

represents the diocese, the party on one side, and
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the respondent is the party on the other side. So

t he question narrows, does the Canon inpose a duty on
menbers of the clergy to speak or provide information
to the church attorney as the representative of one
party in the matter before the hearing panel.

The only requirenent in the Canons is that they
appear and testify upon notice and that they
cooperate in the investigations which have been
conpleted. There is no provision that requires them
to participate in the preparation of the church
attorney's case agai nst the respondent. Here the
church attorney is counsel to one side. The church
attorney is not a neutral party.

| think, there being a |ot of lawers in the
room that it's agreed that it's a general --
generally accepted principle in Arerican law that it
I's proper for one side -- for one side of a case to
try to talk with a potential wtness before a case
conmes to a hearing, but the potential wtness, not
bei ng subject to any subpoena or notice, has a
correspondi ng right not to speak wwth them The
choice to speak or not to speak is entirely up to the
potential wtness.

Now this general principle is not articul ated

in the Canons of our church, but the only duty that
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t he Canons i npose on clergy when a case is before the

hearing panel -- and that's the point I want to nake,
the case is at a different status. |[It's not an
i nvestigation. |It's now before a hearing panel. And

the duty that's inposed when a case is before a
heari ng panel is that they nust appear and testify
upon proper noti ce.

Prior to a matter being referred to the hearing
panel, nmenbers of the clergy nust cooperate in
I nvestigations. But at the hearing panel stage,
clergy only need appear when noticed. No other
duti es are mandated or even reasonably inplied under
the Canons. So cooperation in this context neans
doi ng those things the Canons require. Nowhere does
a Canon require a potential wtness, whether |ay or
clergy, to make thensel ves avail abl e to answer
guestions fromlawers representing parties except
when duty noti ced.

Now t he church attorney has accused the
respondent of w tness tanpering and behavior which is
di sruptive, dilatory, or otherwi se contrary to the
integrity of these proceedings. And the church
attorney has been unable to offer a single exanple of
any harmto this process. And the church attorney's

argunent is without basis in the Canons thensel ves.
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And in a footnote, as he already has said, the
church attorney admts that Canon [V.19.18, the duty
to appear and testify when noticed, has not even been
triggered yet. But, amazingly, the church
attorney -- and he repeated here -- repeated this
here this norning -- has said that the hearing panel
can reasonably anticipate that respondent will repeat
his erroneous advice to nenbers of the church who are
served with notices to appear and testify.

Here the church attorney's argunent acuses the
respondent of doing sonething that is obviously
| nproper, obviously contrary to the Canons and
Wi thout -- and there is absolutely no basis in fact
for himto nmake such an accusation or suggesti on.
Not hi ng respondent has said or did violates the
Canons in any way.

To subject the respondent to sanctions requires
t hat sonmehow respondent crossed a clear line and
engaged in clearly inproper conduct, but this notion
for sanctions relies solely on anbiguities,
assunptions, inferences, and speculation. No party
of this proceedi ng has been damaged in any way by
what the respondent said or did. No w tness has
failed to do their duty under the Canons.

| think it's been clear fromthe papers that
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|"ve filed and the argunent I'mtrying to make here
that nothing in our Canons supports this notion for
sanctions. There is no clear crossing of any Iline
and no person has been encouraged to do anyt hing
I nproper. There is no sanctionabl e conduct here.

If the -- if the worst thing respondent did was
to incorrectly read the Canons contrary to how a
heari ng panel or any other person nmay interpret them
the worst thing the respondent did was to be confused
in anbiguity. Now l've tried to argue that it's not
anmbi guous. | do not believe it's anbi guous, but
there is nore than one opi nion on how Canons should
be interpreted.

And | think in this case there is no basis for
sanctions based on what respondent actually said.
And, therefore, we ask that the hearing panel deny

t he noti on.

Thank you. 1'I1 be happy to answer any
guesti ons.
REVEREND JONES: | have a question.

MR. BURTCH  Yes.

REVEREND JONES: |Is it your contention that now
that the discovery date has passed that the church
attorney is prohibited in any way fromcontinuing to

i nvestigate the case that he brings before the panel ?
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MR. BURTCH  The church attorney is not
inhibited frominvestigating in any way he wants with
t he understanding that he is then acting, as the
Canons provide, as a representative of one of two
parties. So he is |limted to what is proper for one
party to do.

| do not believe he enjoys the privilege which
Is set out earlier in the Canons in terns of the
church attorney's -- so the church attorney has a
sort of a supervisory role prior to the reference to
a hearing panel over investigations. The counsel for
t he respondent does not have a correspondi ng role.

So | think it would be highly inproper for the church
attorney representing a party in a -- |'mnot going
to use the word adversarial because the Canons and
the spirit of the Canons don't support that, but it's
a contested proceeding. So I think that rol e ceases
when the church attorney becones counsel.

REVEREND HARDI N: | have a question or nmaybe
just -- just want your thoughts about this.

So you're making a distinction between clergy
accountability at the investigatory stage to answer
guestions, conmunicate with the church attorney, and
clergy's accountability at the hearing panel stage

because M. Davenport becones a party to the
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proceeding. But -- well, and, ny -- or ny |ooking at
the Canons is that what we're tal king about Canon
11, or Canon IV.3, that cones right after
term nol ogy, right?

MR, BURTCH: Right.

REVEREND HARDIN: So it's of term nol ogy and
then it's of accountability, and then there are
di stinct sections for conference panel -- hearing
panel's investigation. So it seens to ne that --

t hat standards of conduct and accountability that
appear before it are broader than what cones after
where we're sort of channelling down into the
different sections of proceedings. So |I'mhaving a
hard tinme understandi ng why what we set out as
canoni cal accountability wouldn't apply to a hearing
panel the sane way that it would apply to an

I nvesti gati on.

MR, BURTCH  Well, | think that what happens is
that the role of the church attorney changes.
Because clearly the counsel to the respondent does
not have the sane authority and the scope of
authority under the Canons as the church attorney
does at the investigative stage. So if -- if the
church attorney's authority were to continue

subsequent to a case being referred to the hearing
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panel, and the hearing panel -- and becom ng counsel
to a party before the hearing panel, then plainly
that would by a | opsided and unfair proceeding
because the church attorney woul d have nuch nore
scope than the respondent's attorney woul d have.
REVEREND JONES: So if you were to find
additional -- were brought additional infornmation,

you woul d be able to investigate that and act upon it

if it was -- if you deened it to be germane. Does
that -- does the church attorney not have that sane
ability?

MR. BURTCH  Well, certainly he does.

Certainly he does in preparing his case for his
client before this proceeding, but he doesn't have --
you know, to fail to refuse to speak to the church
attorney when he is preparing his case for the
hearing panel is not a violation of Canon because
there is no duty, either upon |aypeople or clergy, at
that point. Their duty is set out in the Canon which
Is to appear and testify when given noti ce.

REVEREND JONES: Failing w thout good cause to
cooperate with any investigation or proceeding. |
really am having difficulty seeing the distinction.

MR BURTCH  Well, the investigation part is

clear, and the proceeding part is the proceeding
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before the hearing panel.

REVEREND HARDIN: So that -- so it does apply
to clergy, then, that they have a duty to cooperate
in front of the hearing panel or in the --

MR, BURTCH  Yes, and we believe that that duty
Is defined by their duty to appear and to testify,
but it would not be inproper for a nmenber of the
clergy to decline to speak to either counsel for the
respondent or to counsel for the D ocese.

REVEREND JONES: And when does that change?
When, in the course of the proceedi ng, does that duty
of the clergy to cooperate change from having to
respond to any question to not having to respond?
What triggers that?

MR. BURTCH It changes when the -- when a
reference panel refers a matter to a hearing panel
and the hearing panel -- and the church attorney
beconmes counsel to the Diocese in the matter before
the hearing panel. It changes the m nute the church
attorney's role changes which is froma broader
I nvestigative role into a narrow advocacy role on
behal f of the Diocese. And that's set out in Canon
that that's the church attorney's role.

REVEREND HARDIN: So if we -- if we were to

find that we don't agree with that readi ng and that
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cl ergy do have an obligation to speak with the church
attorney if they're contacted during the course of
this proceeding, would your contention be that even
i f they do have that duty that no harm was done and
so it's not a sanctionable offense?

MR BURTCH  Well, absolutely. No -- no harm
has been done. Not hi ng has happened.

And were you to find that duty, it would at
| east be arguable that there is no such duty, and to

hol d soneone subject to sanctions for being incorrect

on an interpretation -- on an interpretation of an
uncl ear Canon, | think would be inproper. |It's
not -- it's not sanctionabl e conduct.

REVEREND HARDI N: Do the Canons require that it
be proven that there was harnf

MR. BURTCH: No, | think the Canons -- | think
the Canons require that it's proven that there be
sanctionabl e conduct, and I think that one of the
el enents of sanctionabl e conduct would be sone kind
of harm

| mean, yeah, witness tanpering, dilatory is
har m

PRESI DENT CARR. What -- M. Burtch, what is
your response to the church attorney's request to

know every clergy person that that e-mail went out
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to?

MR. BURTCH  Well, you know, discovery is
cl osed. Maybe he's raised this notion for sanctions
sinply on a ploy to get discovery to be reopened.

And | don't know. |'mnot going to question the
church attorney's notives, but | think that - | think
that if we go by our process, discovery is closed.

And this is a notion for sanctions. This is
not a notion to reopen discovery because the church
attorney found sonet hi ng new.

REVEREND JONES: It wouldn't be inproper for
himto ask for a reopening of discovery or for you to
do it?

MR BURTCH | would never say that it would be
I nproper for soneone to request a reopeni ng of
di scovery on sone limted basis. | nmean, you know,
we all are famliar with how di scovery can becone
oppr essi ve and burdensone, but.

PRESI DENT CARR: Any additional questions here
for M. Burtch?

REVEREND JONES: | don't have any.
REVEREND HARDIN: | don't have any.
PRESI DENT CARR: Yeah, | did. | had one nore.

| think you may have said this at the

begi nning, M. Burtch, but | want to clarify. Do you
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know if, in fact, that e-mail went to clergy, at
| east sone cl ergy?

MR. BURTCH: | believe it did, but | do not
know as a fact.

PRESI DENT CARR: (Okay. |If there are no other
gquestions, then we'll reserve your renmaining tine and
go back to M. Davenport.

MR. BURTCH: Thank you.

MR. DAVENPORT: Thank you.

Briefly on the suggestion, and M. Burtch was
careful not to accuse ne of this, but of this being a
ploy, let nme say that | didn't know anythi ng about
this e-mail that we're discussing until after the
di scovery cutoff. This was all news to ne within --
| mean | didn't know about it until maybe a day or
two before | filed the notion for sanctions.

He spent nost of his tinme tal king about the
I nvestigation stage just as he, in his brief, talked
about the investigation stage and not the proceeding
stage. But he's basically re -- trying to read out
of the Canon the proceedi ng | anguage, and that's
where we are.

Now, just for clarification, the church
attorney is virtually not involved in the

I nvestigation stage at all. The investigation is
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ordered by the reference panel, and the investigator
reports to the reference panel who -- which then
makes a deci sion whether to send it to a hearing
panel, and that's what happened here. | had nothing
to do with the investigation, nothing. | wasn't
brought into this case until the reference panel
decided to send it to the hearing panel, and that's
the normal course.

On the question of it being specul ative that
t he respondent would violate 19.18, | don't -- |
don't know that he has or hasn't. | don't think it's
specul ative, though, because if he sent out the
notice that he did -- | nean the e-mail that he did
Wi th respect to what we're tal king about, | don't
think it requires a whole | ot of imagination that --
to think that he m ght do the sane thing with respect
to a hearing.

Now, there is a harmto the process here when
the respondent has notified his so-called friends,
whi ch include clergy, that they have no duty to
cooperate with the church attorney. That is a harm
to the process because they do have a duty to
cooperate with the church attorney based on the Canon
that applies to them That is a harmto the process

which is part of the -- and to the integrity of the
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process which is part of the sanctions rule.

And that's all | have to say.

MR. BURTCH  Thank you. | think I have sone
reserved tine if | can.

PRESI DENT CARR.  All right. You may go.

MR BURTCH | would point the hearing panel to
the definition of church attorney in -- 1| believe
it's Canon |V.2 where the church attorney has the
powers and duties otherwise provided in this Title to
conduct investigations and oversee the investigator
and within -- and in connection with such
I nvestigation, has access to all kinds of terns and
docunents. So the church attorney is vitally
connected with the investigation under the Canons.

And that's why | think it's inportant that
there is a change in the role of the church attorney
as set forth in the Canon when the church attorney
becones counsel to a party, and that happens after
the referral to the hearing panel and the -- when he
becones counsel to that party. So, at that point, it
seens, to ne, clear that the duty to cooperate that
cl ergy have as defined by Canon is further defined by
what the Canon requires how they cooperate which is
to appear and testify when duly served with notice.

REVEREND JONES: M. Burtch, can you cite the
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Canon that describes the change in the role of the
church attorney?

MR. BURTCH  Yeah, it's -- if you give ne a
mnute, | can get it. It's in the paper | filed.

It's Canon IV.13.6.

REVEREND JONES: Thank you.

MR. BURTCH In all proceedi ngs before the

heari ng panel, the church attorney shall appear on

behal f of the D ocese which shall then be consi dered

the party on one side and the respondent the party on

t he ot her.
That's the Canon which | --
REVEREND JONES: s there a Canon t hat

specifically says that his role changes to the extent

that he can no | onger investigate?

MR. BURTCH  There is no Canon that says

t hat --

REVEREND JONES: But that's a general --

MR. BURTCH  -- specifically.

REVEREND JONES: Thank you.

MR, BURTCH  Qur Canons are inperfect.

PRESI DENT CARR: On that, | can think we can
agr ee.

REVEREND JONES: Yeah, that woul d be

sti pul at ed.
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REVEREND HARDIN:  So, M. Burtch, | have a
guesti on.

And, M. Davenport, | would Iike your thoughts
on this too.

So, you know, we're obviously dealing -- right,
we're dealing with inperfect Canons. W' re dealing
with a church proceeding rather than a court
proceedi ng which, in ny mnd, would be a little
clearer. There is a spirit of the |aw argunent here,
right, like what is the spirit of this proceeding
meant to be and what are we trying to get at.

And, you know, M. Burtch, you sort of said
yourself that it -- the normal expectation in the
secular world in a civil procedure matter is that if
a party's attorney calls ne, | do not have to talk to
themand that is ny right.

And that right is not articulated in the Canons
in that sanme way. And it could be argued that it's
not in the Canons in that sane way because we are
trying to have a nore cooperative, collegial process
that really just gets to the truth of what is going
on.

So if that's the case, if we're really trying
to work together to get to the truth of what's going

on and it's M. Davenport's assertion that he is --
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he should be allowed and is, in fact, canonically
allowed and clergy are required to speak with him
even during this hearing panel process, and that they
woul d al so be required to speak with you, M. Burtch,
because that's -- that's what the Canons say, | guess
| "' m curious about your reading of the spirit of the

| aw around this idea that all of a sudden -- or not
all of a sudden, just this idea that now that there
are two parties, you can't -- that that goes sort of
out the wwndow How is the cooperative stance of
what we're trying to do served by that?

MR. BURTCH Well, this is -- this is a notion
or this is a hearing on a notion for sanctions. And
it seens to ne that it's profoundly unfair to
sanction a party based on, quote, the spirit of the
| aw, whatever that may be. In order to hold sonebody
accountable for sanctions, it seens to ne that it's
got to be a clear line that they've crossed. And
when we start tal king about the spirit of the |aw,
we're already admtting that there is no clear |ine.

REVEREND HARDI N:  Well, to be clear, |'m not
admtting that there is no clear |ine.

MR. BURTCH |'mnot saying that. |'m saying
when we start to refer to the spirit of the |aw,

there is no clear line, and you' ve got to have a
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clear line to hold soneone accountable for sanctions.

REVEREND HARDI N. M. Davenport, do you have
any additional thoughts about that?

MR. DAVENPORT: Yeah. | nean | think the
spirit -- actually, in this situation, the spirit of
the Canons is actually reflected in the | anguage of
the Canon that we're tal king about which is different
fromand nore expansive than the duty of anybody in
the civil sector, as you've just said. The clergy
have a higher duty here. And it's very dangerous, |
thi nk, for clergy who have received this e-mail to be
of the mnd that they -- to believe what that e-nmail
says because it's incorrect, that is that they are
free to ignore conmuni cations fromthe church
attorney. That are not free to do that, and he has
put out false information which is disruptive of this
pr oceedi ng.

Al'l of that is reflected in this situation in
both the spirit and the letter of the law. The
overall spirit of Title IVis expressed in very lofty
terns, as we all know, in Canon | about repentance
and so forth, including justice. But the clergy have
a higher duty than -- under Title IV than anybody
that I'maware of in any other context.

That's all.

Halasz Reporting & Video | 804.708.0025
1011 East Main Street Richmond, VA 23219


http://www.halaszreporting.com

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
a A W N P O © 00 N O O b W N B+, O

30

MR, BURTCH Well, the only thing | would add
to that is that if M. Davenport's argunent is
correct, it is not clearly set out in the Canons, and
the only thing that is clearly set out in the Canons
iIs what the duty is in terns of to appear and to
testify based on the change of the role of the church
attorney and the change of the nature of the
proceeding. So | think we're -- our argunents all
boil down to things the Canons don't say. | think to
hol d conduct sancti onabl e over conduct Canons don't
say is not a just result.

MR, DAVENPORT: | certainly disagree. W are
tal ki ng about what the Canons do say.

PRESI DENT CARR: Any additional statenents by
either M. Burtch or M. Davenport?

MR. DAVENPORT: Not from ne.

MR, BURTCH |If M. Davenport doesn't.

MR. DAVENPORT: No.

PRESI DENT CARR: Any additional questions from

t he panel ?

REVEREND JONES: | don't have any nore
guesti ons.

REVEREND HARDIN: | don't think | do either.

PRESI DENT CARR: | do not have any questions

either. So if there are no further questions, then
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this proceeding is concl uded.

Thank you all for being here.

| woul d ask for Reverend Jones and Reverend
Hardin to hang on because we have other things to
tal k about .

MR BURTCH Are we going to deal with the
schedul i ng i ssue?

PRESI DENT CARR: Not right now.

MR, BURTCH = Ckay.

PRESI DENT CARR: We want to resolve this issue
prior to then scheduling -- | think just we want to
make sure that this issue doesn't generate further --
further matters, appeals, anything of that matter.

MR. BURTCH  Ckay. Thank you.

MR. DAVENPORT: Thank you.

PRESI DENT CARR: Thank you very mnuch.

(The hearing concluded at 10:51 a.m)
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COVWONWEALTH OF VIRA NI A AT LARGE:

To wit: |, Lori MCoin Jones, RPR, CCR, Electronic
Notary Public in and for the Commonwealth of Virginia at
| arge, and whose comm ssi on expires January 31, 2024, do
certify that the foregoing is a true, correct, and full
transcript of the hearing in this matter.

| further certify that | amneither related to nor
associated with any counsel or party to this proceeding,
nor otherw se interested in the event thereof.

G ven under ny hand and notarial seal at Ri chnond,

Virginia, this 19th day of Decenber, 2023.

Lori NeCoin Pones

Lori McCoin Jones, RPR, CCR - Notary Public
Commonweal th of Virginia
Regi stration No.: 115740
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