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PRESI DENT BIVINS: |1'mgoing to ask us to begin;
and if Reverend Wdl ake woul d open us in prayer, |
woul d nuch appreciate that, please.

REVEREND W DLAKE: Friends, |et us pray.

Al m ghty God, our Heavenly Father, you decl are
your glory and show forth your handiwork in the
Heavens and in the Earth.

Deliver us in our various occupations fromthe
service of self alone, that we may do the work you
give us to do in truth and beauty and for the conmon
good, for the sake of Hm who cane anong us, as one
who serves, your son, Jesus Christ, our Lord, who
|ives and reins wiwth you and the Holy Spirit, one Cod,
forever and forever. Anen.

PRESI DENT BIVINS: Wth the arrival of the | ast
i ndi vi dual and everyone fromthe D sciplinary Board
who is on this particular hearing for today is
present, and so | would wel cone everyone.

Thank you for your tinme, thank you for the work
that you do on behalf of the Kingdom and I want to
make sure that the two attorneys or two counsel can,
In fact, hear nme, so if you would indicate that,
pl ease, sirs, | would appreciate it.

MR, BURTCH. | can hear you. This is JB.

MR. DAVENPORT: Yes, | can hear you.
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PRESI DENT BI VINS: Thank you very nuch.
W have a few other people, as you see, who are

on the screen with us, and they are sinply here to

observe and to listen, but they will not be engaged in

t he conversation that is before us in the hearing that

I s before us,

Today, we have before the Disciplinary Board of
the Di ocese of Virginia, the Reverend Dr. Ransey's
appeal from-- Raney, excuse ne, Raney's appeal from
Sanction Orders.

Each of the attorneys will have 30 m nutes and
have the ability to reserve tine at the end for
addi tional comments or for rebuttal, if that's

necessary.

| woul d ask you each, though, if you would allow

us to know that prior to your starting, so that | can
carve that out in ny notes.

Are there any additional questions prior to
starting?

Seeing none, then | will ask M. Burtch if he
woul d begi n, please.

MR, BURTCH. Yes. Thank you; and, M. Bivins,
would like to reserve ny tine not used. Thank you.

| just want to start by saying thank you to the

Di sciplinary Board for hearing this. This is an
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appeal de novo fromthe Hearing Panel's O der.

Now, de novo is a Latin termthat sinply nmeans
anew or fromthe begi nni ng.

Now, when a tribunal hears a case de novo, it
di scusses the issues without any reference to the
| egal conclusions or assunptions nmade by the | ower
tribunal; and, of course, at the appellate |level, the
appel l ate board may refer to the lower tribunal's
record to determne the facts, but it will rule on the
evi dence and the facts and the nmatters of |aw w thout
deferring at all to the lower tribunal's finding.

And under our Canons, as you know, the standard
of review for such an appeal is de novo.

Qbviously, the Disciplinary Board nust consider
the Order of the Hearing Panel this is being appeal ed
from because, wthout considering it, there would be
no basis to nake a decision; but the Hearing Board's
review is done w thout deference to that |ower decision.

Dr. Raney appeal ed because the Hearing Panel's
findings were in error under the Canons, and it
I nposed sanctions, which are wholly inappropriate on
the facts presented.

The issue here is really a sinple one. D d
Respondent violate Title IV when he told a group of

friends, some of whom were nmenbers of the Cergy, that
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t hey coul d speak or not speak as they wi shed wth the
Church Attorney in his capacity as the representative
of one party in a case before the Hearing Panel.

Now, for Lay nenbers of the church who received
Respondent's communi cati on, the answer is obvious.
Their only duty is to appear and testify or respond
when duly served with notice to do so from any panel.
No person has yet been served or noticed.
Respondent's statenent neither suggests nor inplies
t hat any person should refuse to testify or refuse to
respond when duly served. A sinple reading of
Respondent's own words all ows no ot her concl usion.
Not hi ng he said suggests or inplies that anyone should
defy a notice to appear or testify.

And C ergy have this sane obligation. Nothing
t he Respondent said suggests or inply that any O ergy
person shoul d do anything other than appear and
testify when noticed.

But under the Canons, Cergy have an additi onal
obligation, and that obligation is set out in
Canon 1V.3.1(b), and that is to cooperate wth any
I nvestigation or proceedi ng conducted under the
authority of this Title.

Now, when Respondent sent his emi

comruni cation, which is really at issue here, the two
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I nvestigations, and there were two investigations in
this matter, were conplete. The investigative stage
was conplete, and the matter had been referred to a
Heari ng Panel .

There is no claimthat any person, Cergy or
Lay, has failed to cooperate with either investigation.

So the crux of the Church Attorney's notion or
the Church Attorney's claimis that Respondent's enil
encour aged sone Clergy not to cooperate in a
proceedi ng under Title IV, but, again, there is no
claimthat any person has actually failed or refused
to cooperate in anything here; and when the Respondent
wote his email, the case was al ready before the
Heari ng Panel .

Now, the Canon does not define what cooperate
nmeans at the point a case is brought before a Hearing
Panel , except to the extent that a nenber of the
church nust appear upon notice.

What is clear is that under Canon |V.13.6, the
role of the Church Attorney changes once a case cones
before the Hearing Panel; and that Canon |V.13.6 marks
t he change.

It provides in all Proceedings before the
Heari ng Panel, the Church Attorney shall appear on

behal f of the Di ocese, which shall then be consi dered
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the party on one side, and the Respondent, the party
on the other.

The broad role of the Church Attorney,
especially with respect to investigations before a
matter is referred to a Hearing Panel, narrows once
that matter cones before the Hearing Panel and the
Church Attorney appears on behalf of his client, the
Di ocese, the party on one side of the matter. The
Church Attorney then becones the advocate for his client.

The party on the other side, that's the
Respondent, has no canonical role in investigations.
Unli ke the Church Attorney, Respondent does not
oversee the investigator; and, in fact, the Respondent
has no access at all to the intake report that the
| nvestigator produces.

So if cooperate, as the Hearing Panel
interpreted it, neans that a nmenber of the Clergy is
obliged to speak with the Church Attorney about the
Church Attorney's case when the Church Attorney is
acting in his role as an advocate for his client
before a Hearing Panel, there is no corresponding
obligation provided in the Canons for a nmenber of the
Clergy to speak with Respondent's counsel .

Prior to the referral of a matter, the Church

Attorney has broad investigative powers. Counsel for
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t he Respondent has no investigative powers whatever,
under the Canons, so to define cooperate, as the
Heari ng Panel seened to, to nean that C ergy have a
duty to speak with the Church Attorney when he is
acting as counsel to the Di ocese and building his case
agai nst a Respondent, if that extends to the Church
Attorney a privilege, which is not extended to
Respondent's counsel, it's a privilege Respondent's
counsel never had, and a privilege that is not
provided for in the Canons.

The Hearing Panel's Order sinply assunes that
the privileges accord the Church Attorney under the
I nvestigative part of the Canons, and that really
cones out of the definition of Church Attorney in
Title IV, Section 2, they sinply assuned that that
privilege continues; but, if that's so, it is patently
unfair to the Respondent; and if the Hearing Panel's
viewis correct, then that would offend those val ues
of fairness, which are inherent in Title IV

So the question narrows. Does the Canon inpose
a duty on nenbers of the Cergy to speak or provide
Information to the Church Attorney as a representative
and advocate of one party in a matter before the
Heari ng Panel .

Plainly, all nenbers of the church have a duty
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to submt to a deposition or to appear and testify
when noticed. But, unlike Lay nenbers, do Cergy have
a duty to speak with and to provide information to the
Church Attorney at the point the Church Attorney is

t he advocate for the Diocese, at the point he is
representing one party, apart from being noticed, to
appear and to testify.

Now, the only duty the Canons inpose on O ergy
when a case is before a Hearing Panel is, as |'ve
said, that they nust appear and testify upon proper
notice. Prior to a matter being referred to the
Heari ng Panel, nenbers of the Cergy nust cooperate in
I nvestigations. At the Hearing Panel stage, Cergy
must appear when noti ced.

No ot her duties are either nmandated or even
reasonably inplied. So cooperation in this context
means doi ng those things the Canons require. Nowhere
does any Canon require a potential wtness to nake
t hensel ves avail able to answer questions from| awers
representing parties except when duly noticed.

So |l think it's clear there is no such duty upon
Clergy, which is contrary to what the Hearing Panel
f ound.

Now, one argunment that was suggested at the

hearing before the Panel is that cooperation, as the

Halasz Reporting & Video | 804.708.0025
1011 East Main Street Richmond, VA 23219


http://www.halaszreporting.com

© 00 N o o B~ W N P

N N D N NN P P P PP PP PR
g A W N P O © 0 N O O A W N P+ O

11

Hearing Panel defined it, is within the spirit of
Title I'V. | would suggest that it is highly inproper
to inpose a sanction based upon sonething that is as
nebul ous and vague as the spirit of Title IV. | would
prefer torely on the words of Title IV.

Sanctions can only be based on clear standards,
not vague feelings.

You have to know when you have crossed a |ine,
and the Canons do not provide that under the theory
that seens to have been adopted by the Hearing Panel.

Respondent did not cross any clear |ine defining
sancti onabl e behavior. Respondent's conmuni cati on had
no effect whatever on the integrity of this
proceeding. No person has been identified as failing
to cooperate or failing to appear or failing to
testify. There has been not one single exanple of any
har m what ever either to the Church Attorney, to the
Hearing Panel, or to the process here.

| want to turn to the sanctions that the Hearing
Panel i nposed, which under the way |'ve descri bed how
Respondent did not violate the Canon, it seens there
shoul d be no sanctions; but the first sanction they
| nposed, really, it should be rescinded because it
sinply repeats the Hearing Panel's m sunderstandi ng

that the Church Attorney has sone kind of plenary
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I nvestigative powers rather than his nore limted role
as the representative of one party.

The second sanction, which would require the
di scl osure of the nanes of everybody who received the
Respondent's email, the second sanction should be
resci nded because it violates the privacy of
I ndi vi dual s who have no connection with this case
except for their interest in Respondent's well-being.
They're entitled to maintain their privacy.

It's obvious that Respondent's -- the heart of
this case is Respondent's Eucharistic fast that he is
engaged in and not being willing to celebrate
Hol y Communi on because of his belief that we cannot
conme to the altar if we are not in love and charity
with our brothers and sisters because of racismin the
church and racismin the culture.

Now, it's obvious that Respondent's Eucharistic
fast has not pleased sone of our |eadership, that's
the reason we are here now. There is no reason to
expose the names to public view of Clergy who are
synpathetic to Respondent's cause and then all ow sone
kind of |ight of disfavor to be shone on them

The third sanction is really kind of amazing,
because what it does is it requires that the

Respondent shall cease and desist from al
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communi cations with anyone that inplies or suggests
that they need not speak with the Church Attorney, |
think | have addressed that with respect to his role
as counsel to the D ocese, or need not appear or
respond -- excuse ne -- need not appear, testify or
respond at any hearing for this matter unless excused
by the Panel .

The Respondent has never been accused of even
doing that, and nothing he said or did would suggest
that he woul d urge anybody not to appear or testify
when duly noti ced.

The fourth sanction is unnecessary because it
| nposes, in the mnds of the Hearing Panel, a bias
agai nst those people who received the comuni cati on
and who may have had an interest in Respondent's
conmuni cat i on.

Basically, it creates two classes of w tnesses:
W tnesses who didn't receive the comunication and
W t nesses who did, and that seens to be unfair from
t he get - go.

To repeat, what the Respondent conmunicated to a
group of friends did not violate any Canon or any duty
that he had as a nenber of the Cergy. No harm
what ever has resulted fromthis conmunicati on.

Sanctions shoul d be based only on a clear
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violation of Canon resulting in sone actual harm
havi ng occurred. Neither is present here on this
appeal. There was no violation, no harm and there
shoul d be no sanctions.

So what we're asking is that the Disciplinary
Board rescind the Order of the Hearing Panel and
dism ss the attorney, the Church Attorney's notion for
sancti ons.

Thank you. | am happy to answer any questions
you may have.

PRESI DENT BI VINS: Thank you, sir. So just to
| et you know, you were at the -- you have 14 m nutes
remaining, just if you'd put a note onto your --

MR. BURTCH: Thank you.

PRESI DENT BI VINS: Thank you.

Questions for M. Burtch, if you'd raise your
hands.

Sir, | don't see any questions comng fromthe
Panel at the nonent, so M. Davenport.

MR. DAVENPORT: Thank you. | would like to
reserve ny tine.

| agree with M. Burtch, that the Disciplinary
Board can consider the Order of the Hearing Panel but
Is not required to give it any deference; and | agree

wth himthat the issue is sinple; and it seens to ne
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it is this sinple: The Respondent sends this email to
a bunch of people, Lay and Cergy, but 1'mgoing to
focus right now on Cergy, that tells themthey don't
have to talk to ne.

Wll, these -- the recipients of this email are
not carrying the Canons around with them and they
aren't expected to have commtted the provisions of
the Canons to nenory, so they don't know that that
advi ce that he has given themis wong, because they
do have a duty to cooperate, and it's that sinple.
It's that sinple.

Now, M. Burtch nmakes a big deal about the fact
that there were two investigations and so forth, and
he is trying to draw a line on the duty of the Cergy
to cooperate when there is an investigation going on
and past the investigation stage, and the problemis
t he Canons don't do that. That's what he w shes the
Canons said, but they don't say that.

The duty to cooperate of the Cergy is to
cooperate, and it doesn't say that it stops when a
case gets to the Hearing Panel, and there is no reason
for it to say that.

The Church Attorney should be free to talk to
Cl ergy about what they know, and they shoul d be
required to talk to the Church Attorney. That's the
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di fference between a Title IV proceedi ng under the
Church Canons and a civil case, where nobody is under
any obligation to talk to the prosecutor or the

def ense counsel.

He says it is unfair to the Respondent for ny
view and for the church or the Hearing Panel's view to
prevail. |'mnot suggesting that any recipient of the
Respondent's emails shouldn't talk to M. Burtch.
They're perfectly free to talk to M. Burtch. It is a
| evel playing field, but menbers of the Cergy have a
hi gher duty, and that is to cooperate in proceedi ngs,
and that's what this is.

He doesn't like the notion of the spirit of
Title IV. 1'mnot relying on the spirit of Title 1V,
I"mrelying on the letter of Title IV, which says that
Clergy have a duty to cooperate.

On the question of privacy, interestingly, no
one has conme forward -- no person who received these
emai | s has conme forward and argued or contended that
their privacy rights are extended, no one has done
t hat .

On the sanctions issue, it seens to ne it is
useful information for me to know and for the Hearing
Panel to know who got these emails and what, if

anything, they did or how they reacted to them how it
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shapes their testinony, all those things are rel evant
and potentially relevant to their credibility as
W t nesses.

On the sanctions, | don't have anything nore to
say. | do observe that, on nunber 3, that's the one
sanction that this Disciplinary Board did not stay
pendi ng this appeal .

| agree there is no evidence yet that the duty
of the Lay people to testify or anybody to testify has
been inplicated, but | don't think it requires a whole
| ot of imagination, and neither did the Hearing Panel,
to think that that mght be comng; and | think that's
why they put in nunber 3 in their sanctions, which
this Disciplinary Board has |left -- has not stayed
pendi ng appeal .

Those are ny remarks. Thank you.

PRESI DENT BIVINS: M. Davenport, if you would
just note on the side, that you have 25 mnutes |eft.

MR. DAVENPORT: kay. Thank you.

PRESI DENT BIVINS: |If you would do that, please.

Are there questions for M. Davenport?

Steve, if you have a question, would you unnute
your sel f.

VERY REVEREND SCHLOSSBERG  Julian, may | ask

one question of each? AmI| nessing things up if | do
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t hat ?

PRESI DENT BI VINS: You are not nessing things
up.

VERY REVEREND SCHLOSSBERG  Ckay.

PRESI DENT BIVINS: But | would like to see if
there are individuals who want to ask M. Davenport --

VERY REVEREND SCHLOSSBERG ~ Ckay.

PRESI DENT BIVINS: -- a question first.

Ckay. Seeing none, M. Burtch, would you care
to go back to use your tinme now?

MR. BURTCH. |'m happy to use ny tine.

Am | bei ng asked a question by
Reverend M. Schl ossberg?

PRESI DENT BI VINS: You are.

| think what we are going to do, if you don't
have anything el se that you would like to put forward
in a general way, then | wll |let himask his question
of both you and your col | eague, M. Davenport.

MR. BURTCH. Well, then, what | would like to
say is a couple things in a general way before |
answer the question. |Is that the way you want to
respond?

PRESI DENT BIVINS: That is fine, sir.

MR, BURTCH. Well, what M. Davenport and |

agree on is that you have to read the Canons, and this
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whol e controversy is based on the Canons and what the
meani ng of cooperate is; but it is quite obvious in
the way that he is using the termcooperate and the
way the Hearing Panel used cooperate, that there is a
different standard of cooperation to be afforded to
the Church Attorney than the standard of cooperation
to be afforded to Respondent's counsel.

Nei t her the Hearing Panel nor M. Davenport had
anything to say about any duty of any Cergy person to
cooperate with Respondent's counsel, which nakes it
guite obvious to ne why there is a difference in the
Canon between the | evel of cooperation required in an
I nvestigation, where the Church Attorney has
substantial powers, and the cooperation that the
Canons refer to once a proceedi ng has cone before the
Heari ng Panel .

So, as M. Davenport in his own words said, he
said they're free to talk with Respondent's counsel,
they're free to talk with nme, but they are obliged to
talk to him That's patently unfair, and it shows
that they're using a different definition of cooperate
i n that Canon.

The way we interpret the Canons, neaning that
the roles shift at the point the matter cones before

the Hearing Panel, is just -- is consistent with
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Title IV.

And to suggest that there was any -- You cannot
construe the words that Dr. Ranmey used in his
communi cation to in any way suggest or inply that he
was suggesting to any person that they should not
appear and testify when duly noticed. That's really
raging into the world of speculation, and it is
absol utely not based on anything he said.

So that is what | -- That's what | would want to
say now, and | am happy to answer the Reverend
M. Schl ossberg's question.

PRESI DENT BIVINS: Thank you, sir.

MR. DAVENPORT: My | respond to that?

PRESI DENT BIVINS: | was going to ask you if you
would like to, sir.

MR. DAVENPORT: All right. Very briefly.

VWhat we can't |ose sight of is what starts this
controversy, and it is the statenment of the Respondent
to these addressees that they, quote, are under no
obligation to speak with the Church Attorney or to not
speak wth himeither way, closed quote.

He is the one that focused on their obligation
to speak with the Church Attorney. Those are his
words, and that is what started this, that is what

caused ne to file this notion; and | don't have
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anything else to say on that.
PRESI DENT BI VINS: Thank you, sir.

Steve, if you would like to ask your question to

either or both, if you still have a question to ask.
VERY REVEREND SCHLOSSBERG. Well, | do have a
question. I'Il just -- | wll throwit at M. Burtch

first, but I wonder if the Church Attorney and
M. Burtch are agreeing that this question turns on
whet her or not a nenber of the Cergy's obligation
changes at the point that the case is brought before
t he Panel .

s that the crux that one is saying --

MR BURTCH. The way --

VERY REVEREND SCHLOSSBERG -- it does change
and the other is saying it doesn't, is that the
crux -- Wuld you say that is the crux?

MR. BURTCH. | amnot clear on the crux of

M. Davenport's argunent about that.

What | amclear onis that we believe the role
changes, because at the point sonething cones before
the Hearing Panel, the investigation stage is over, it
has ended, the process has noved on, and then you have
two advocates trying to do the best they can, to make
t he best case they can for their client; and

M. Davenport's position seens to be that the Church
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Attorney has nore | everage than Respondent's counsel
in who they get to talk to; and we think that just
underlines the fact that the roles change and that the
duty to cooperate at that point, when sonething cones
before the Hearing Panel, the duty neans to appear,
testify, give a deposition, you know.

VERY REVEREND SCHLOSSBERG  Yes. (kay.

MR. BURTCH. Not take the informal call of the
Church Attorney.

PRESI DENT BIVINS: M. Davenport.

MR. DAVENPORT: Yes. | nean | don't -- | think
this Iine of demarcation between investigation and
proceedi ng before a Hearing Panel is phony, it is not
in the Canons; and it nmay be that sonebody would |ike
to put it in the Canons, but that's not the job of
this group.

The proof of it is the |anguage of Canon 3. 1(b),
which is failing wi thout good cause to cooperate with
any investigation or proceedi ng conducted under
authority of this Title.

O proceeding. And, clearly, we are in a
proceedi ng now that is before the Hearing Panel; and
t he Respondent suggested, said to the recipients of
this email that they are under no duty to talk to ne.

That is sonething he said in a proceeding, and | think
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that this distinction between a proceedi ng and an
i nvestigation is false, and it doesn't have any
authority in the Canons.

The Canons reach both clearly. They have the
duty in both phases, that is the investigation and the
proceedi ng stage, to cooperate.

PRESI DENT BI VINS: Thank you, M. Davenport.

Are there other questions for counsel?

VERY REVEREND SCHLOSSBERG. M. Davenport, you
said it would be useful to know their nanes. Can you
tell us what is the use?

MR. DAVENPORT: Because, presunmably, sone of
t hese people may be on the witness list, that they --
we haven't gotten to that yet, but we will; and if
t hey have been contacted or they have contacted the
Respondent, | need to know that, because that may
shape their testinony.

And if | know that they got this email and
t hought that they didn't have to talk to nme, that is
| nportant information to ne.

PRESI DENT BIVINS: | saw soneone put their hand
up, but I wll remnd those individuals who are not
part of the Disciplinary Board, you will not be -- you
do not have the opportunity at this tinme to ask

guestions, so you are in the observer role.
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Di na.

REVEREND W DLAKE: Thank you. |'mgoing to cone
at this question just froma different angle, to nmake
sure | understand what was bei ng said.

M. Burtch, mght it be possible that one or
nore Cl ergy persons would have difficulty
under st andi ng the difference between you don't have to
testify and I think what | heard M. Davenport say,
that they're under no obligation to talk or not talk
with an attorney?

Because | think | heard you say that there is a
distinction. At least | heard that distinction.

MR. BURTCH. Well, let ne -- let nme go -- | am
sorry. Did you finish your question? | didn't want
to cut off your question.

REVEREND W DLAKE: | did. Thank you.

MR. BURTCH. Ckay. Let ne read what he said.

On the off chance your nane appeared in sone enail
sonmewhere in the past few years and so you get
contacted by the Di ocesan attorney, Brad Davenport,

pl ease know you are under no obligation to speak with
himor to not speak with himeither way. |If he does
call you, | would appreciate knowing. Very fewif any
of you shoul d get contact ed.

Ckay. Now, at the point this email was witten,
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the matter was before a Hearing Board. The matter --
t here had been two investigations, both of which had
concl uded.

So at that point, | think that Dr. Raney was
sayi ng sonething that was obvious, that if the Church
Attorney picks up the phone and says to a potenti al
witness | want to talk to you about this case, we're
bui l ding a case against Dr. Raney and here is what |
want to know, that potential w tness, even if that
W tness is a nenber of the Clergy, has the right to
say | don't want to talk to you about this, | don't
want to be part of this.

That's not part of their duty to cooperate wth
an investigation, that's whether or not they want to
hel p the church attorney build his case agai nst
anot her nenber of the Cergy.

Does that answer your question? O did |l mss a
piece of it?

REVEREND W DLAKE: It answers it. Thank you.

MR. DAVENPORT: May | junp in on that?

PRESI DENT BIVINS: Pl ease, sir.

MR, DAVENPORT: | certainly disagree. | think
the C ergy person, because he or she is a Cergy
person, has a higher duty and does have a duty to

cooperate with the Church Attorney in a proceeding.
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That's what the Canon says. |It's different froma
civil proceeding.

MR. BURTCH. Can | respond to that?

PRESI DENT BIVINS: Yes, you each wll get
anot her response.

MR, BURTCH. | don't disagree with
M. Davenport, that it is different froma civil
proceeding; but in a civil proceeding, it's obvious
that the wtness has a right not to talk to either
attorney. It's not clear here at all that the w tness
has a duty to talk to the Respondent's attorney, and
in that case, it is patently unfair.

PRESI DENT BIVINS: M. Davenport, do you have a
nmonment or can we nove on to another question, please?

MR, DAVENPORT: No, | don't have anything to add
on that.

PRESI DENT BIVINS: Ckay. Cynthi a.

REVEREND McKENNA:  Good afternoon. M. Burtch,
let's imagine I'ma friend of Dr. Raney's and he sent
me that email blind copied, and I'm an average priest.
Wuld it be -- it seens to ne |ike he is advising ne
that | can blowit off, and |I'mwondering how you read
that differently.

You can do it, you don't have to do it, either

way, but let ne know.
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MR BURTCH | think what he said is really
clear, and that is you can speak with the Church
Attorney or you cannot speak with the Church Attorney,
but | think it's very clear that at the tine he wote
that email, the matter was before the Hearing Panel,
and so the context of when the email was witten was
extrenely inportant.

It woul d have been wholly inproper if an
I nvestigation was ongoi ng and he would have told
sonebody, well, you don't have to talk to the
I nvestigator, that would have been wholly i nproper.

You have got a duty to cooperate with the
I nvestigator, that's what the Canon says; but that's
not what he said. He said you could speak or not
speak wth the Church Attorney at this point of the
proceedi ng.

And since it is witten to Cergy, presumably,
they can read the Canons as well as he can, so he is
not speaking to an uneducated nai ve audi ence.

REVEREND McKENNA:  No, but | wonder if it
couldn't be argued that he's giving ne -- | was not on

that email list -- that he is giving ne sone advice on

how | should deal with the attorney, if |I am contacted.

MR. BURTCH. | think he is expressing his belief

on what you can do. | don't think | would
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characterize that as giving you advice.

REVEREND McKENNA:  Ckay. Thank you.

PRESI DENT BIVINS: O her questions for counsel ?

Dani el , pl ease.

REVEREND JOHNSON: Just a point of
clarification, I just want to be sure | am hearing
this correctly.

The Hearing Panel part of the process is
consi dered a proceedi ng; correct?

PRESI DENT BIVINS: Wo are you directing that
to, Daniel?

REVEREND JOHNSON: | will direct it to both
attorneys.

PRESI DENT BI VINS: Thank you. M. Burtch.

MR. BURTCH. Yes, the hearing -- anything
before -- Anything before the Hearing Panel would be a
proceeding. This is -- what we are doing right nowis
a proceeding. The hearings of the Hearing Panel are
proceedi ngs.

It's not at all clear that the Church Attorney's
preparation of his case is a proceedi ng.

PRESI DENT BI VINS: Thank you.

M. Davenport.

MR. DAVENPORT: Yes, it is a proceeding. |I'm
| ooki ng at Canon 3.1(b). The | anguage is proceeding
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conducted under authority of this Title. WelIl, that's
what this is, that's what we are doi ng today, and that
Is what the Hearing Panel is doing, and that's what |
amdoing in preparing a case to present to a Hearing
Panel in a proceedi ng conducted under authority of
Title I'V.

PRESI DENT BI VINS: Does that answer your
guestion, Daniel?

REVEREND JOHNSON: It does.

PRESI DENT BIVINS: O her questions for counsel ?

Not seeing anyone raise their hand or putting
their thoughts together to raise their hand, then |
woul d |i ke to thank everyone who joi ned us today; and,
I f possible, | would |ike to have the nmenbers of the
Di sciplinary Board remain on this Zoom and everyone
el se, | can excuse you to go about the rest of your
day.

MR. BURTCH. Thank you for your cooperation in
this and for putting this hearing on, M. President.
| appreciate it.

PRESI DENT BIVINS: Certainly.

MR. DAVENPORT: Likew se, ne too.

PRESI DENT BI VINS: Thank you. Thank you,
gent | enen.

(Hearing concluded at 2:45 p.m)
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CERTI FI CATE OF COURT REPORTER

|, LESLIE D. ETHEREDGE, a Regi stered Merit
Reporter and Certified Court Reporter hereby certify
that I was the Court Reporter at the Videoconference
Heari ng, heard on January 11, 2024, at the tine of
t he heari ng herein.

| further certify that the foregoing

transcript is a true and accurate record of the
i ncidents of the hearing herein, to the best of ny
ability, and that | amneither related to nor
associ ated with any counsel or party to this
proceedi ng, nor otherwi se interested in the event
t her eof .

G ven under ny hand this 25th day of January,
2024.

Lestie D. Etiveredge

LESLI E D. ETHEREDGE
Regi stered Merit Reporter and
Certified Court Reporter
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