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INTRODUCTION AND SUMMARY OF ARGUMENT

The Protestant Episcopal Church in the United States of America 

(“The Episcopal Church” or the “Church”) agrees with and adopts all of the 

arguments set forth in the brief filed by the Protestant Episcopal Church in 

the Diocese of Virginia (the “Diocese”).  The Church writes separately, 

however, in order to address several issues raised by Appellant The Falls 

Church (“TFC”) that are of particular concern to the Church, and that bear 

upon the larger state of the litigation nationwide concerning the rights to 

control local Episcopal church property.  In particular, this brief will address 

the following points:

1. The Circuit Court’s ruling that the Church and the Diocese have 

a “contractual and proprietary interest” in the property held by TFC was 

consistent with the great majority of decisions from courts across the 

country which have barred individuals who left the Church from taking local 

Episcopal church property for use by a different religious denomination.  

Because those cases involved virtually identical facts and legal standards, 

they support the Circuit Court’s decision here.

2. TFC attempts to strip this case of the context in which it arises 

– that is, as an “intrachurch” dispute and not a dispute between 

independent secular entities operating at arms length.  As the U.S. 
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Supreme Court has said, intrachurch disputes implicate the First 

Amendment in ways that ordinary, secular disputes do not.  The approach 

set out by this Court in Green v. Lewis, 221 Va. 547 (1980), takes proper 

account of the First Amendment principles implicated in these disputes, 

and should not be abandoned here.  TFC’s argument that the Circuit Court

erred because it did not apply the legal rules that would govern disputes 

involving homeowners’ associations or other secular groups – rules that 

Green itself did not apply – should be rejected.  

3. TFC claims that by finding that the Church and the Diocese had 

a “contractual and proprietary interest” in the property held by TFC, the 

Circuit Court threatened TFC’s “religious liberty.”  But religious liberty is 

advanced by allowing individuals to devise their own forms of church 

governance and rules, and by civil courts upholding and enforcing those 

rules when they are called upon to do so.  The religious liberty that TFC 

seeks to advance would protect the rights of independent, congregationalist 

churches, but limit the rights of hierarchical churches such as The 

Episcopal Church.  That is contrary to the First Amendment.

4. The Circuit Court’s decision should be affirmed on the 

alternative ground that the Church and the Diocese’s express property trust 

rules are valid and dispositive of this dispute.  The Circuit Court erred in 
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holding that Va. Code § 57-7.1 does not validate denominational property 

trust rules, such as those adopted by the Church and the Diocese, and by 

rejecting the Church and the Diocese’s constitutional challenge to the 

refusal to enforce those rules.  None of the justifications for Virginia’s 

historical refusal to enforce denominational trusts applies any longer, given 

the passage of § 57-7.1.  If the Court enforced the Church’s and the 

Diocese’s express property trust rules, those rules would provide an 

independent basis for finding that the disputed property must be used for 

the benefit of the Church and the Diocese, and may not be taken for use by 

another religious denomination.  

ASSIGNMENT OF CROSS-ERROR

The Circuit Court erred by holding that Va. Code § 57-7.1 does not 

validate trusts for the benefit of hierarchical churches and by rejecting the 

Church’s constitutional challenge to the Circuit Court’s interpretation of that

statute.  This issue was preserved in the Post-Trial Response Brief for The 

Episcopal Church and the Episcopal Diocese of Virginia (filed Sept. 16, 2011)

at 65-85, among other places.

STANDARD OF REVIEW

The standard of review applicable to TFC’s assignments of error and to 

the Church’s assignment of cross-error is de novo review, for legal error.  
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ARGUMENT

I. THE CIRCUIT COURT’S DECISION IS CONSISTENT WITH THE 
DECISIONS OF COURTS ACROSS THE COUNTRY IN CASES 
INVOLVING LOCAL EPISCOPAL CHURCH PROPERTY.  
(Assignment of Error Nos. 1, 2, and 3)

A. Courts In Other States Have Overwhelmingly Found That 
Former Members Of Local Episcopal Churches May Not 
Take The Local Property And Use It For The Benefit Of A 
Different Denomination.

The Diocese’s brief details why the Circuit Court properly applied the 

relevant legal standards set forth in Green, Norfolk Presbytery v. Bollinger, 

214 Va. 500 (1974), and Diocese of Southwestern Virginia of the Protestant 

Episcopal Church v. Buhrman, 5 Va. Cir. 497 (Clifton Forge 1977).  It is 

notable, however, that during the past three decades, many courts across 

the country have considered whether former members of the Church may 

take local Episcopal church property and use it for the benefit of a different 

denomination.  These decisions include several issued after the Circuit 

Court made its ruling in this case.  Those courts have overwhelmingly 

found that the Constitutions and canons of the Church and the respective 

Church Dioceses are legally cognizable and enforceable, and concluded 

that former Episcopalians may not remove local church, or “parish,” 

property from the Church. Although these decisions do not bind this Court, 

as the Supreme Court of California stated, they are “persuasive, especially 

in the aggregate.”  Episcopal Church Cases, 198 P.3d 66, 82 (Cal. 2009).
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These decisions include the following:

● California:  Episcopal Church Cases, 198 P.3d at 70, 84 (“on this 

record,” “when defendants disaffiliated from the Episcopal Church, 

the local church property reverted to the general church”); Huber v. 

Jackson, 96 Cal. Rptr. 3d 346, 356 (Cal. Ct. App. 2009) (parish holds 

property “in trust for the Episcopal Church and the Los Angeles 

Diocese, and by disaffiliating from the church defendants and their 

new parish under another church have no right in the property”); New 

v. Kroeger, 84 Cal. Rptr. 3d 464, 482, 486 (Cal. Ct. App. 2008) (“the 

Episcopal Church impressed a trust on local church property” and 

“[o]nce the defendants renounced their membership in the Episcopal 

Church, they could no longer serve as members of the vestry and 

directors of the Parish corporation”); 

● Colorado:  Bishop & Diocese of Colo. v. Mote, 716 P.2d 85, 108 

(Colo. 1986) (enforcing “trust [that] has been imposed upon the real 

and personal property [of the parish] for the use of [The Episcopal 

Church]”); Grace Church & St. Stephen’s v. Bishop & Diocese of 

Colo., No. 07 CV 1971, Order at 26 (Colo. Dist. Ct. Mar. 24, 2009) 

(“trust [in favor of The Episcopal Church] that has been created 
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through past generations of members of [the parish] prohibits the 

departing parish members from taking the property with them”)1;

● Connecticut:  Episcopal Church in the Diocese of Conn. v. Gauss, 28 

A.3d 302, 328 (Conn. 2011) (affirming grant of summary judgment 

against group seeking to leave the Church and take parish property 

with it because “there is an express trust interest in favor of the 

Episcopal Church and the Diocese”); Rector, Wardens & Vestrymen 

of Trinity-St. Michael’s Parish, Inc. v. Episcopal Church in the 

Diocese of Conn., 620 A.2d 1280, 1292 (Conn. 1993) (enforcing 

“trust relationship that has been implicit in the relationship between 

local parishes and dioceses since the founding of [The Episcopal 

Church] in 1789”); 

● Georgia:  Rector, Wardens & Vestrymen of Christ Church in 

Savannah v. Bishop of the Episcopal Diocese of Ga., Inc., 718 S.E.2d 

237, 254 (Ga. 2011) (former Episcopalians could not “take with them 

property that has for generations been accumulated and held by a 

constituent church of the Protestant Episcopal Church in the United 

States of America”);  

                                                
1 The Church is filing copies of the unpublished decisions cited in this 

brief with the Court this day.
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● Massachusetts:  Episcopal Diocese of Mass. v. DeVine, 797 N.E.2d 

916, 923 (Mass. App. Ct. 2003) (parish “holds its property in trust for 

the Diocese and [The Episcopal Church]”); Parish of the Advent v. 

Protestant Episcopal Diocese of Mass., 688 N.E.2d 923, 933-34 

(Mass. 1997) (dismissing complaint filed by representatives of 

disaffiliating parish seeking control of parish corporation);  

● Michigan:  Bennison v. Sharp, 329 N.W.2d 466, 474 (Mich. Ct. App. 

1982) (“although the majority faction of a local congregation within a 

hierarchical church may secede, it may not take property with it”);  

● Missouri: Smith v. Church of the Good Shepherd, No. 04CC-864, 

Judgment & Order at 4-5 (Mo. Cir. Ct. Oct. 12, 2004) (finding trust 

interest in favor of Church and Diocese in the light of anti-alienation 

and trust canons and local church charter acceding to the Church’s 

rules);  

● Nebraska:  Diocese of Nebraska v. Scheiblhofer, No. CI 10-9380050, 

Finding and Order (Neb. Dist. Ct. Douglas County Sept. 25, 2012) 

(where local church body ceases to be affiliated with larger church 

body, its property is “vested and transferred by operation of law to the 

Diocese”);
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● New Jersey:  Protestant Episcopal Church in the Diocese of N.J. v 

Graves, 417 A.2d 19, 24-25 (N.J. 1980) (parishioners “disaffiliated 

themselves” from the Church, which “automatically terminated their 

eligibility to hold office” as parish leaders in control of church 

property; “individual [parishioners] are free to disassociate 

themselves from [The Episcopal Church] and to affiliate themselves 

with another religious denomination … .  The problem lies in [their] 

efforts to take the church property with them.  This they may not do.”);  

● New York:  Episcopal Diocese of Rochester v. Harnish, 899 N.E.2d 

920, 925 (N.Y. 2008) (The Episcopal Church’s rules “clearly establish 

an express trust in favor of the Rochester Diocese and the National 

Church”); Trustees of the Diocese of Albany v. Trinity Episcopal 

Church of Gloversville, 250 A.D.2d 282, 288 (N.Y. App. Div. 1999) 

(enforcing “trust relationship which has implicitly existed between the 

local parishes and their dioceses throughout the history of the … 

Episcopal Church”); St. James Church, Elmhurst v. Episcopal 

Diocese of Long Island, No. 22564/05, Mem. at 31 (N.Y. Sup. Ct. 

Mar. 12, 2008) (parish established in 1704, before the Church or the 

diocese; court found that “all real and personal property held by St. 
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James Church, Elmhurst is held in trust for the Episcopal Church and 

the Episcopal Diocese of Long Island”);

● Nevada:  Tea v. Protestant Episcopal Church in the Diocese of Nev., 

610 P.2d 182, 184 (Nev. 1980) (enforcing “ecclesiastical authority’s 

decision as to identity of” the “loyal” congregation entitled to possess 

parish property);  

● North Carolina:  Daniel v. Wray, 580 S.E.2d 711, 718 (N.C. Ct. App. 

2003) (The Episcopal Church’s rules “precluded the seceding vestry 

from taking control of the [parish] property”);  

● Ohio:  Episcopal Diocese of Ohio v. Anglican Church of the 

Transfiguration, No. CV-08-654973, Omnibus Op. & Order at 15-16 

(Ohio Ct. C.P. Cuyahoga Cnty. Apr. 15, 2011) (“The real and 

personal property at issue is impressed with a trust in favor of the 

[Church] and the Episcopal Diocese.”); 

● Pennsylvania:  In re Church of St. James the Less, 888 A.2d 795, 

810 (Pa. 2005) (parish “is bound by the express trust language in 

[The Episcopal Church’s canons] and therefore, its vestry and 

members are required to use its property for the benefit of the 

Diocese”);  
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● Tennessee:  Convention of the Protestant Episcopal Church in the 

Diocese of Tenn. v. Rector, Wardens, & Vestrymen of St. Andrew’s 

Parish, 2012 Tenn. App. LEXIS 274, at *62-63 (Tenn. Ct. App. Apr. 

25, 2012) (“St. Andrew’s holds the Property in trust for the Diocese, 

and the disassociating members of St. Andrew’s are not entitled to 

claim any ownership interest in the Property.”);  

● Texas:  Masterson v. Diocese of Nw. Tex., 335 S.W.3d 880, 892 

(Tex. Ct. App. 2011) (“the vote to disaffiliate was effective only as to 

those members who sought to withdraw from the Episcopal Church; it 

did not have the effect of withdrawing Good Shepherd itself from its 

union with the Episcopal Church, as the Former Parish Leaders 

presume”); St. Francis on the Hill Church v. Episcopal Church, No. 

2008-4075, Final Summ. J. Order at 3 (Tex. Dist. Ct. Dec. 16, 2010) 

(parish’s real and personal property “is held and may be used only for 

the ministry and work of the Church and the Diocese”);

● Wisconsin:  Episcopal Diocese of Milwaukee, Inc. v. Ohlgart, No. 09-

CV-635, Order Granting Motions for Partial Summ. J. at 2 (Wisc. Cir. 

Ct. Waukesha Cnty. Apr. 3, 2012) (“Defendants had no authority to 

control, remove, take, or keep the real and personal property of [the 

parish] for uses inconsistent with or in violation of the Canons and 
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Constitutions of the Diocese and Episcopal Church and its Doctrine, 

Discipline, and Worship.”).

Most of these courts used a four-factor “neutral principles” analysis 

that is similar to Virginia’s “contractual” approach.  Although many of these 

courts concluded that the Church and/or one of its dioceses had a “trust” 

interest in local church property, none applied private trust law principles 

(there was no mention of “settlors,” for example).  Rather, much like 

Virginia’s approach, these courts looked for evidence showing the 

relationship between the local churches and the larger church bodies, 

including, in particular, evidence of the historical commitment by the parish 

to be a part of the Church and the Diocese.  For example:

(a) In Bishop & Diocese of Colorado, the Supreme Court of Colorado 

adopted a “neutral principles” approach requiring consideration of the 

deeds, the governing documents of the local and the general church, and 

the relationship between the local and the general church.  716 P. 2d at 96, 

104-07.  (There were no state statutes relevant to the case.  Id. at 107-08).  

In that case, sometime in 1976 (and before the Church adopted its 1979 

trust canon (canon I.7(4))), a majority of the congregation of a local 

Episcopal church left the Church and purported to take the church and its 

property with them.  Id. at 87, 105.  The “relevant deeds simply name[d] the 
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grantee as St. Mary’s Church,” with “no reference … to [the Church] or its 

Colorado diocese.”  Id. at 104.  

That court analyzed the dispute much like this Court did in Norfolk 

Presbytery and Green, stating that, in the light of the deeds, the Church 

and the Diocese had the “burden of presenting other evidence to establish 

that effective control over these properties is not reposed in the legal title 

holder, but rather that the local church property has been dedicated to the 

use and control of the general church.”  Id.  The local church’s articles of 

incorporation described the church’s corporate purpose as the 

administration of “the temporalities of the Protestant Episcopal Church in 

the Parish,” and acceded to the Church’s and the Diocese’s Constitutions 

and canons, including canons restricting (i) the alienation of church 

property and (ii) the incurring of debt.  Id. Those “two clauses” in the local 

church’s governing documents alone “strongly indicate[d] that the local 

church property was to be held for the benefit of the general church” and 

“show[e]d the extensive nature of the policy direction and property control 

to be exercised by the general church.”  Id.  In addition, the Church’s anti-

alienation canon (canon I.7(3)), its canons requiring that all local church 

buildings and their contents “be adequately insured” (canon I.7(1)(h)), and 

its canon forbidding the disposal of consecrated property without diocesan 
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consent (canon II.6(3)) “show[ed] the measure of control over local church 

property that is intended to be exercised by the general church.”  Id. at 105.  

The court’s construction of those documents was “reinforced by the 

conduct of the relevant officials of the local and general church,” id. at 104, 

which included evidence that (1) the rector and vestry of the local church 

had “‘acknowledged their status as a local unit within the Episcopal Church 

and have accepted the benefits of that affiliation for more than 40 years,’” 

id.; (2) the rector and members of the local church had “assumed an active 

role in diocesan affairs, particularly by sending representatives to the 

annual conventions of the diocese and by accepting appointments to 

various permanent bodies and positions within the diocese,” id. at 104-05; 

(3) the local church submitted required reports to the diocese, id. at 105;

and (4) the local church officials “sought the permission of the diocese 

before attempting to encumber parish property.”  

On the basis of these facts, the court concluded that “a trust has been 

imposed upon the real and personal property of [the parish] for the use of 

the general church,” and, accordingly, “the possibility of the withdrawal of 

property from the parish simply because a majority of the members of the 

parish decide to end their association with [the Church]” was “foreclose[d].”  

Id. at 108.
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(b)  In Rector, Wardens & Vestrymen of Trinity-St. Michael’s Parish, a 

local Episcopal parish purported to withdraw from the Church and its

Diocese of Connecticut and take the parish property for use by another 

denomination.  620 A.2d at 1281.  The Supreme Court of Connecticut 

described its analysis as a “contractual approach” and stated that courts 

must “determine whether members of a parish within a hierarchical church 

organization have agreed to be bound by the higher ecclesiastical authority 

within the church” by examining “the polity of the church,” “its constitution 

and canons,” and “the historical … relationship between the local church 

and the general church.”  Id. at 1284-85.  (It cited no applicable statute.)  

The court examined the Constitutions and canons of the Church and

the Diocese, noting the general “hierarchical” nature of the Church and 

focusing on the Church’s rules governing parishes’ business affairs 

(including the keeping of account records and the requirement of audits), 

requiring parochial reports, and requiring diocesan consent for the 

alienation or encumbrance of real property, and concluded that these 

documents “strongly reflect the polity of the church as one in which the 

parish is the local manifestation of [the Church] to be used for its ministry 

and mission.”  Id. at 1286 & n.13.  The parish’s articles of incorporation 

“identified it with the Episcopal Church” and described the parish’s purpose 
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as “supporting the worship of God according to the doctrine and discipline 

of [the Church].”  Id. at 1289.  The parish also had buildings consecrated 

over the years, and complied with canons requiring diocesan consent for 

relocation of the church and for alienation of property.  Id. at 1289-90, 

1292.  Further, the parish “ha[d] acknowledged its role in [the Church] and 

the Diocese in numerous other ways,” including by presenting annual 

reports to the Diocese, sending representatives to the annual Diocesan 

Convention, and contributing financially to the Diocese.  Id. at 1292.  

On the basis of these facts, the court concluded that the local church 

“had agreed, as a condition to their formation as [an] ecclesiastical 

organization[] affiliated with the Diocese and [the Church], to use and hold 

[its] property only for the greater purposes of the church.”  Id.  Accordingly, 

the court refused to permit the departing parish members to take the parish 

property with them when they left the Church.  Id. at 1293.

(c)  In Rector, Wardens & Vestrymen of Christ Church in Savannah,

the Supreme Court of Georgia applied the “neutral principles of law” 

approach “to determine whether the local congregation or the parent, or 

general, church in a hierarchical denomination like the Episcopal Church 

has the right to control local church property.”  718 S.E.2d at 241.  The 

original parcel of land at issue had been given to Christ Church by the 
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colonial legislature in 1758, which predated the formation of The Episcopal 

Church and the Diocese of Georgia.  Id. at 242.  

Reviewing the Church’s historical property canons, the court noted 

that those rules reflect that “the parent church has always had control over 

local church property, with that control becoming more and more explicit in 

the ‘legally cognizable form’ of the Episcopal Church’s governing canons.”  

Id. at 246.  Further, the court noted that “Christ Church repeatedly pledged 

its unequivocal adherence to the discipline of the parent church, including 

when it organized the Georgia Diocese of the Episcopal Church in 1823.”  

Id. at 247.  And the court found it significant that “at all times during the 180 

years before this dispute began, Christ Church acted consistently with the 

Episcopal Church’s canons regarding its property, demonstrating the local 

church’s understanding that it could not consecrate, alienate, or encumber 

– must less leave with – its property without the consent of the parent 

church.”  Id.  As a result, the court concluded that “neutral principles of law 

show that the property of Christ Church at issue is held in trust for the 

benefit of the Episcopal Church.”  Id. at 240.2

                                                
2 There are two outlier decisions.  The first is Bjorkman v. Protestant 

Episcopal Church in the U.S. of the Diocese of Lexington, 759 S.W.2d 583 
(Ky. 1988).  That case is distinguishable because the court based its 
analysis in large part on its understanding that the Church “regarded [its 
anti-alienation canons] as insufficient to prevent alienation in the absence 
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This Court should find, as did these many courts from across the 

country, that former members of a local Episcopal church may not take the 

church’s property with them into another denomination.

B. TFC Provides No Reason For The Court To Disregard This 
Wave Of Out-Of-State Authority.

Before the Circuit Court, TFC made several arguments in an attempt 

to distinguish this nationwide precedent, namely, that these courts did not 

apply “neutral principles” of law and that several of those states had 

statutes that Virginia does not have.  TFC’s opening brief before this Court 

                                                                                                                                                            

of some provision in civil law rendering it enforceable.”  Id. at 586.  Given 
that the Church has now successfully relied on those very canons in church 
property litigation nationwide, that court’s understanding was obviously 
mistaken.  Further, in a later case involving another denomination, the
Supreme Court of Kentucky, in finding that those remaining loyal to the 
hierarchical denomination were entitled to the local church property, 
distinguished Bjorkman because it involved no denominational trust 
provision.  See Cumberland Presbytery of the Synod of the Mid-West of 
Cumberland Presbyterian Church v. Branstetter, 824 S.W.2d 417, 422 (Ky. 
1992).  It is abundantly clear that since the adoption of canon I.7(4) in 1979 
(App. 5693), that is no longer the case within the Episcopal Church.  See 
Episcopal Church Cases, 198 P.3d at 82 (refusing to follow Bjorkman).

The other decision is All Saints Parish Waccamaw v. Protestant 
Episcopal Church in the Diocese of S.C., 685 S.E.2d 163 (S.C. 2009), 
where the court did not apply a four-factor neutral principles test like that 
used in Virginia or elsewhere.  Id. at 171.  Unlike here, there was no record 
evidence in All Saints showing that the parish submitted itself to the 
Church’s governance after 1979.  And no Episcopal parish property case 
decided after All Saints has found in favor of the withdrawing congregation, 
with at least two courts expressly declining to follow All Saints.  See Rector, 
Wardens & Vestrymen of Christ Church in Savannah, 718 S.E.2d at 255 & 
n.18; Episcopal Church in the Diocese of Conn., 28 A.3d at 325-26.



18

makes several additional arguments in an effort to overcome this 

precedent, including that the absence of the word “Episcopal” in some of 

the TFC deeds is significant; that the Church and the Diocese’s 

Constitution and canons are not “legally cognizable”; and that a scholarly 

work purports to limit the application of the Church’s rules.  We address 

these points below.

1. The courts in other states applied neutral principles
of law.

Before the Circuit Court, TFC attempted to distinguish a few of these 

out-of-state cases by asserting that the courts did not conduct a “neutral 

principles” analysis.  Because we assume TFC will do so again on Reply, 

we will briefly address the issue now.

Generally, as stated above, each court applied neutral principles of 

law to resolve the disputes, most of them doing so explicitly.3  Some of the 

courts initially applied a “hierarchical” or “deference” approach, but also 

ruled in favor of the Church or the Diocese based on neutral principles as 

well.  E.g., Protestant Episcopal Church in the Diocese of N.J., 417 A.2d at 

24 (“[E]ven using the neutral principles of law approach, we reach the same 

result.”); Masterson, 335 S.W.3d at 889-92; Bennison, 329 N.W.2d at 475.  

                                                
3 E.g., Episcopal Church Cases, 198 P.3d at 79; Episcopal Diocese 

of Rochester, 899 N.E.2d at 923-24; Rector, Wardens & Vestrymen of 
Christ Church in Savannah, 718 S.E.2d at 241.
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Some applied neutral principles without saying they were doing so.  E.g.,

Tea, 610 P.2d at 183-84 (considering state statutes, Church property rules, 

and the local church’s accession to the Church’s rules); Daniel, 580 S.E.2d 

at 718.  And some deferred to the diocese’s determination of ecclesiastical 

issues, but applied neutral principles to resolve property disputes.  E.g., 

Episcopal Diocese of Mass., 797 N.E.2d at 921 n.13, 923-24.  

These examples, which are cases that TFC attempted to distinguish 

below, undermine any potential argument by TFC that the Court should 

ignore the wave of nationwide authority because those courts used a 

method of analysis that is different than Virginia courts apply to intrachurch 

property disputes.

2. The decisions did not turn on unique state statutes.  

TFC also argued before the Circuit Court that the decisions from 

California, Georgia, and New York were dictated by state statutes that 

Virginia does not have.  If TFC were to reprise this argument on Reply, it 

too would continue to have no merit.

In Episcopal Church Cases, the California Supreme Court reached its 

conclusion that the parish property was held for the benefit of the Church 

on the basis of the long-term relationship between the parish and the larger 

Church and the Church’s “governing documents.”  198 P.3d at 70-71.  Only 
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after reaching this conclusion did the court mention the California statute, 

which it said “also supports the conclusion that the property now belongs to 

the general church.”  Id. at 81.  That decision did not depend on the 

California statute.  Moreover, the California statute (Cal. Corp. Code § 

9142) merely said that a church’s “governing instruments” could restrict the 

“assets of a religious corporation.”  That statute is similar to Sections 57-7.1 

and 57-15 of the Code of Virginia, which also recognize that hierarchical 

churches may have enforceable interests in local church property, subject 

to the establishment of such an interest in the church’s governing 

documents.  

In Rector, Wardens & Vestrymen of Christ Church in Savannah –

which was decided by the Georgia Supreme Court after the Circuit Court

issued its ruling in this case – the court did not find that any statute dictated 

the outcome, but instead found that state statutes “express[ed] [Georgia’s] 

policy of looking to ‘the mode of church government or rules of discipline’ in 

resolving church property disputes.”  718 S.E.2d at 243.  That case was 

decided only on the basis of the Church’s governing structure and rules.

Finally, in Episcopal Diocese of Rochester, the court made clear that 

no New York statute dictated the result when it stated:  “[n]or does any 

provision of the Religious Corporations Law conclusively establish a trust in 
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favor of the Rochester Diocese or National Church.”  899 N.E.2d at 924-25.  

The Church’s canons were dispositive in that case.

3. Title was not dispositive in the out-of-state cases.

TFC greatly overstates the significance of the deeds to the TFC 

property.  It argues that if title is not held by the Church or the Diocese, or 

the deeds do not use the word “Episcopal,” then the local congregation is 

free to leave the Church and take the local church’s property with it.  See, 

e.g., TFC Brief at 8, 16-20.  But TFC cites no Virginia authority stating that 

the local congregation is free to leave and remove local church property 

from the denomination unless the deeds to local church property reference 

the denomination.  Indeed, there is no such rule. 

Moreover, the Episcopal church property decisions from other states 

make clear that deeds need not use the word “Episcopal” or refer to the 

Church or a Diocese in order for the local property to be restricted for use 

by those who remain part of the Church.  In Gauss, for example, the deeds 

were in the name of the local church (“Bishop Seabury Parish”), and made 

no reference to the Church or the Diocese.  See 28 A.2d at 318.  In 

Episcopal Church Cases, although the parish held record title to the 

property, the court nonetheless found that the property was irrevocably 

dedicated for the use of the Church because, among other reasons, the 
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parish had “promised to be bound by the constitution and canons of the 

Episcopal Church.”  198 P.3d at 79-82.  In Bishop & Diocese of Colorado, 

the deeds “name[d] the grantee as St. Mary’s Church” and made “no 

reference … to [the Church] or its Colorado diocese.”  716 P.2d at 104.  In 

Rector, Wardens & Vestrymen of Christ Church in Savannah, the deeds 

were in the name of the parish and did not use the word “Episcopal” or 

mention the Church or the Diocese.  718 S.E.2d at 242.  This fact did not 

end the court’s inquiry, but instead caused it to conclude that the deeds 

“have a limited role in the neutral principles analysis in this case,” and led it 

to “turn to consideration of other neutral principles.”  Id.  

Although these are but a few examples, they demonstrate that in 

deciding whether local Episcopal church property can be removed from the 

Church, the absence of restrictive language or the word “Episcopal” in the 

deed is of little significance.

4. The decisions held that the Church’s and the 
Dioceses’ Constitutions and canons are “legally 
cognizable.”

TFC argues (at 12) that the trial court erred in analyzing the effect of 

the Church’s canons on the relationship between TFC and the Church –

including canons limiting the debt that parishes may incur and requiring

Diocesan consent before consecrated parish property may be sold –
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because the canons are not “embodied in a legally cognizable form” in that

“they are neither set forth in a writing signed by TFC nor recorded in the 

land records or TFC’s deeds.” But TFC provides no authority providing that 

church rules are not cognizable under Virginia law.  Nor does TFC provide 

any authority that the Church’s canons would be legally cognizable only if 

TFC signed them and they were recorded in the land records.

In fact, TFC’s argument is contrary to all of the relevant Virginia 

authority.  In Green v. Lewis, for example, this Court said that “the 

constitution of the general church” is to be considered in determining 

whether the general church has a “proprietary interest” in the local church 

property, and relied on a specific rule of the general church’s Discipline 

requiring that the Bishop approve property transfers to support its finding 

that such an interest existed.  221 Va. at 555-56.  The Court did not require 

that those rules be signed by the local church or recorded in the land 

records in order to be legally cognizable.  See also Norfolk Presbytery, 214 

Va. at 507 (in order to determine whether “proprietary interest” exists, court 

must consider “the constitution of the general church”); Buhrman, 5 Va. Cir. 

at 505 (“the contractual rights of the Diocese in the subject property are 

implicit in the Constitution and Canons of The Episcopal Church and in the 

Constitution and Canons of the Diocese”).
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TFC’s argument is also contrary to all of the out-of-state decisions 

cited above, where courts found, explicitly or implicitly, that the Church’s 

canons are legally cognizable by civil courts because those courts in fact 

applied the canons in finding that parish property could not be taken out of 

the Church.  See, e.g., Rector, Wardens & Vestrymen of Christ Church in 

Savannah, 718 S.E.2d at 246 (“the parent church has always had control 

over local church property, with that control becoming more and more 

explicit in the ‘legally cognizable form’ of the Episcopal Church’s governing

canons”); Bishop & Diocese of Colo., 716 P.2d at 105 (finding parish 

property restricted because of the Church’s anti-alienation canons and 

property insurance requirements, as well as various Diocesan canons).  

The Court should therefore reject TFC’s argument that the Church’s 

rules are irrelevant because they are not legally cognizable.

5. TFC’s reliance on White & Dykman is misplaced.

TFC cites a treatise written by scholars Edwin White and, later, 

Jackson Dykman concerning the Church’s canons, to support TFC’s 

argument that the canons do not restrict the use of parish property or 

prevent departing church members from taking Episcopal parish property 

for use by another denomination.  See TFC Brief at 13 n.6, 34, 38-39 (citing 
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App. 2195, 2212-13, 2216, 2222, 2347).  Those books do not advance 

TFC’s position, however, for three reasons.

First, the Church’s governing body (its General Convention) has 

never adopted the statements in the treatise as its own.  App. 7776-77.  

The fact that the General Convention authorized the treatise to be drafted 

does not mean that the authors were acting as the Church’s agents when 

they did their work, that the Church agrees with everything they wrote, or 

that the authors had “authority to make such statements on behalf of the 

principal.”  See Charles E. Friend, The Law of Evidence in Virginia § 18-41 

at 871 (6th ed. 2003).  Thus, the treatise does not bind the Church.  

Second, even if the authors were writing as agents of the Church, 

their words would not bind the Church because the excerpts that TFC cites 

are just the authors’ opinions about the legal effect of the Church’s canons, 

and not statements of fact.  Under Virginia law, however, “[a] party can 

concede the facts but cannot concede the law.”  Cofield v. Nuckles, 239 

Va. 186, 194 (1990).  White & Dykman’s treatise therefore adds nothing to 

this Court’s consideration of the legal effect of Church canons. 

Finally, it cannot be ignored that the authors’ predictions about the 

legal effect of Church canons were wrong.  As the many cases cited above 

make clear, courts across the country have found the Church’s canons to 
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be legally enforceable and have relied on those canons in holding that 

departing congregations may not take Episcopal parish property for use by 

a different denomination.  This Court should therefore reject TFC’s attempt 

to rely on the opinions expressed by White & Dykman. 

II. THIS IS AN INTRACHURCH DISPUTE, NOT A DISPUTE
INVOLVING SECULAR ENTITIES.  (Assignment of Error Nos. 2 
and 3)

TFC’s position is that this case is the same as a garden-variety 

dispute involving secular entities.  This is why, for example, TFC 

analogizes this case to an action involving a homeowners’ association 

(TFC Brief at 34), relies on secular contract law principles (id.), inflates the 

importance of record title to the neutral principles analysis (id. at 16), and 

contends that the Church and Diocese do not have “dominion” over TFC’s 

property because TFC paid for it and occupies it on a daily basis (id. at 20).

Where TFC’s approach goes off track is that it ignores that this is an 

intrachurch  dispute, which involves unique considerations and sensitivities.  

It is undisputed that if a third party were to claim an interest in local 

Episcopal church property – such as a contractor enforcing a lien, a 

neighbor enforcing an easement, or a third party claiming to have been 

given a trust interest in the property – those claims would be governed by 

generally applicable principles of Virginia law.  But this case does not 
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involve a dispute between a church and a secular entity.  Instead, it 

involves the top two levels of a hierarchical church on the one hand, and, 

on the other, an entity that indisputably was a constituent part of that 

church for well over 150 years but now claims to have left it.  

Accordingly, this case presents what Justice Rehnquist characterized 

as an “intrachurch” dispute.  In General Council on Finance & 

Administration of the United Methodist Church v. Superior Court of 

California, County of San Diego, 439 U.S. 1355 (1978), Justice Rehnquist, 

in a solo decision considering the United Methodist Church’s application for 

a stay of state court proceedings, rejected that church’s claim that the First 

Amendment protected it from claims of fraud and breach of contract 

brought by third parties.  In so doing, he distinguished between courts’ 

treatment of “intrachurch” disputes and disputes between churches and 

independent third parties:

“There are constitutional limitations on the extent to which a 
civil court may inquire into and determine matters of 
ecclesiastical cognizance and polity in adjudicating intrachurch 
disputes.  See Serbian Eastern Orthodox Diocese v. 
Milivojevich.  But this Court never has suggested that those 
constraints similarly apply outside the context of such 
intraorganization disputes.  Thus, Serbian Eastern Orthodox 
Diocese and the other cases cited by [the United Methodist 
Church] are not in point.  Those cases are premised on a 
perceived danger that in resolving intrachurch disputes the 
State will become entangled in essentially religious 
controversies or intervene on behalf of groups espousing 
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particular doctrinal beliefs.  426 U.S., at 709-710, 96 S.Ct., at 
2380-2381.  Such considerations are not applicable to purely 
secular disputes between third parties and a particular 
defendant, albeit a religious affiliated organization, in which 
fraud, breach of contract, and statutory violations are alleged.”  
439 U.S. at 1372-73 (emphasis added).  

See also Hosanna-Tabor Evangelical Lutheran Church & Sch. v. EEOC, 

132 S. Ct. 694, 706 (2012) (argument that religious organizations have the 

same rights as “a labor union, or a social club” “is hard to square with the 

text of the First Amendment itself, which gives special solicitude to the 

rights of religious organizations”).  Thus, because this is an “intrachurch” 

dispute, it implicates the First Amendment in ways that disputes between 

churches and independent third parties simply do not – even when the 

disputes involve property.  See Jones v. Wolf, 443 U.S. 595, 602 (1979) 

(“the First Amendment severely circumscribes the role that civil courts may 

play in resolving church property disputes”) (internal quotations omitted).  

TFC’s position is also contrary to the way this Court resolved the 

intrachurch property dispute in Green.  There, the Court did not make a 

rigid analysis under contract and real property principles to decide whether 

the general church had a proprietary interest in the local church property.  

Rather, it considered neutral principles factors including statutes, deeds, 

“the constitution of the general church, and … the dealings between the 

parties.” 221 Va. at 555.  It found that the hierarchical church had a 
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“proprietary interest” in local church property because of, among other 

reasons, “the relationship which had existed between the central church 

and the congregation over a long period of years.”  Id. at 556.  

This Court’s recognition in Green that hierarchical churches can have 

proprietary interests in local church property that arise out of the local 

church’s historical subordination to the larger church demonstrates that in 

Virginia, intrachurch disputes are not resolved based on the legal principles 

used to resolved other types of disputes.  TFC ignores this distinction 

completely.  

III. THE CIRCUIT COURT’S RULING DOES NOT INFRINGE UPON 
RELIGIOUS LIBERTY.  (Assignment of Error No. 2)

TFC argues (at 39-40) that the Circuit Court’s decision threatens

“religious liberty” because it allows hierarchical churches to control the 

property of local church units.  In fact, TFC’s position has the First 

Amendment backwards.  TFC contends that the freedom of religion should 

be limited to the freedom to enact a congregationalist form of church 

governance, where local churches are never bound by their historical

commitments to become constituent units of hierarchical churches and 

follow the rules of those churches as they develop over time.  But true 

religious freedom is the freedom to create churches with whatever 

governing structures the members want, and for civil courts to enforce 
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those commitments when a group of individuals seek to violate them.  See 

Serbian E. Orthodox Diocese v. Milivojevich, 426 U.S. 696, 711 (1976) 

(“‘The right to organize voluntary religious associations’” which establish 

“‘ecclesiastical government of all the individual members, congregations, 

and officers within the general association, is unquestioned.  All who unite 

themselves to such a body do so with an implied consent to this 

government, and are bound to submit to it.’”) (quoting Watson v. Jones, 80 

U.S. 679, 728-29 (1872)).

This is why Green distinguished between property disputes involving 

congregational churches that are “independent of any other church or 

general society” (where the views of the majority of the local congregation 

prevail), and disputes involving a local church “which is part of a 

supercongregational or hierarchical denomination,” which “‘requires a 

showing that the property conveyance is the wish of the constituted 

authorities of the general church.’”  221 Va. at 553 (citation omitted).  

Green thus recognized that churches have the freedom to create their own 

forms of governance, and that civil courts must recognize and give effect to 

these governing structures in resolving church property disputes.

TFC’s freedom-of-religion argument is also undercut by Jones, where 

the U.S. Supreme Court made clear that a hierarchical church can obtain or 
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confirm an interest in local church property by amending its governing 

documents, which bind its subordinate units in a manner that is enforceable 

in civil courts.  In Jones, Justice Powell, writing in dissent and joined by 

Chief Justice Burger and Justices Stewart and White, expressed the 

concern that application of Georgia’s “neutral principles” approach could 

violate the First Amendment rights of individuals “who have formed the 

[hierarchical church] and submitted themselves to its authority” by depriving 

them of access to church property.  443 U.S. at 618 (Powell, J., dissenting); 

see also id. at 613 n.2 (expressing concern that the “neutral principles” 

approach could unconstitutionally “impose a form of church government 

and a doctrinal resolution at odds with that reached by the church’s own 

authority”) (Powell, J., dissenting).  

In response, the Court’s majority noted that the “neutral principles” 

approach would protect such rights because

“[a]t any time before [a] dispute erupts, the parties can ensure, if they 
so desire, that the faction loyal to the hierarchical church will retain 
the church property.  They can modify the deeds or the corporate
charter to include a right of reversion or trust in favor of the general 
church.  Alternatively, the constitution of the general church can be 
made to recite an express trust in favor of the denominational church.  
The burden involved in taking such steps will be minimal.  And the 
civil courts will be bound to give effect to the result indicated by the 
parties, provided it is embodied in some legally cognizable form.”  
Jones, 443 U.S. at 606 (emphasis added).  
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Thus, according to Jones, the “neutral principles” approach complies with 

the First Amendment in part because, under that approach, inclusion of a 

trust provision in a hierarchical church’s governing documents will “ensure 

… that the faction loyal to the hierarchical church will retain the church 

property.”  Id.

TFC’s argument that the Circuit Court’s decision bestows excess 

power on hierarchical denominations misses the point:  By definition, a 

hierarchical church already has that kind of power.  See, e.g., Watson, 80 

U.S. at 722-23 (hierarchical church has “general and ultimate power of 

control more or less complete … over the whole membership of that 

general organization”) (emphasis added); id. at 726-27 (local unit of 

hierarchical church “is itself but a member of a much larger and more 

important religious organization, and is under its government and control, 

and is bound by its orders and judgments”) (emphasis added); Reid v. 

Gholson, 229 Va. 179, 188-89 (1985) (“Hierarchical churches may, and 

customarily do, establish their own rules for discipline and internal 

government. … One who becomes a member of such a church, by 

subscribing to its discipline and beliefs, accepts its internal rules and the 

decisions of its tribunals.”).  Jones merely ensures that a hierarchical 

church’s authority within the denomination is not undermined by secular 
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courts; indeed, the U.S. Supreme Court’s recent decision in Hosanna-

Tabor echoes the same concern that courts not undermine the internal 

decisions of religious organizations.  Hosanna-Tabor, 132 S. Ct. at 707 

(expressing doubt about constitutionality of “government interference with 

an internal church decision that affects the faith and mission of the church 

itself”).  Put another way, Jones requires courts to enforce a hierarchical 

church’s internal rules in order to protect the First Amendment rights of 

persons to join, organize, and maintain hierarchical denominations.  

IV. THIS COURT SHOULD REVERSE THE CIRCUIT COURT’S 
FINDING THAT THE CHURCH’S AND THE DIOCESE’S EXPRESS 
TRUST RULES ARE UNENFORCEABLE.  (Assignment of Cross-
Error)

If the Court disagrees with the Circuit Court’s ruling that, even without 

considering the Church and the Diocese’s express trust rules, the neutral 

principles factors favor a finding that “[the Church] and the Diocese have a 

contractual and proprietary interest in” property held by TFC (App. 59), then 

it should nonetheless rule in favor of the Church and the Diocese and find 

that the express trust provisions are enforceable and dispositive.

The Church adopted its express trust canon (canon (I.7(4))) in 1979.  

App. 5693.  The rule states that “[a]ll real and personal property held by or 

for the benefit of any Parish, Mission or Congregation is held in trust for this 

Church and the Diocese thereof in which such Parish, Mission or 
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Congregation is located.”  Likewise, in 1983, the Diocese adopted a canon 

stating that “[a]ll real and personal property held by or for the benefit of any 

Church or Mission within this Diocese is held in trust for The Episcopal 

Church and the Diocese of Virginia.”  App. 5852.

The Circuit Court refused to enforce these rules.  It held that Va. 

Code § 57-7.1 does not validate these kinds of express trust provisions in 

the rules of hierarchical churches.  See App. 93, 128 n.68 (holding that 

Church and Diocese rules requiring local church property to be held “in 

trust” for the larger Church were not “effective in validating denominational 

trusts” because “the policy in Virginia … is that church property may be 

held by trustees for the local congregation, not for the general church,” and 

§ 57-7.1 “did not change that policy”).  The Circuit Court also declined to 

address the Church and the Diocese’s arguments that the court’s 

construction of § 57-7.1 violates the Virginia and U.S. Constitutions.  See 

App. 94.

In Jones, the U.S. Supreme Court addressed the question of how, 

consistent with the First Amendment, a religious denomination could 

guarantee that property of its local units would remain in the denomination 

when a faction within a local church becomes disaffected with the 

denomination.  The Court held that a religious denomination could, among 
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other options, make its governing documents “recite an express trust in 

favor of the denominational church,” and that “civil courts will be bound to 

give effect” to such provisions.  Id. at 606.  The Episcopal Church 

responded to that invitation by adopting a provision expressly stating that 

all local church property “is held in trust for this Church and the Diocese 

thereof” in which the local church is located. See, e.g., Episcopal Diocese 

of Mass., 797 N.E.2d at 923 n.20; Episcopal Diocese of Rochester, 899 

N.E.2d at 924. The Diocese adopted a similar canon in 1983.

This Court has nonetheless held that “express trusts for super-

congregational churches are invalid” in this State and therefore “no implied 

trusts for such denominations may be upheld.”  Norfolk Presbytery, 214 Va. 

at 507.  But that statement was based on Virginia’s historical (now 

antiquated) antipathy to hierarchal churches.  The court below relied on 

that statement from Norfolk Presbytery when it declined to rule that current 

Virginia law recognizes trusts for denominations and their dioceses.  App. 

93.  For the following reasons, however, Circuit Court was wrong on this 

issue.

Since Brooke v. Shacklett, 54 Va. (13 Gratt.) 301 (1856), this Court 

has declined to construe predecessor statutes to § 57-7.1 as validating 

denominational trusts.  In Moore v. Perkins, 169 Va. 175, 179-81 (1937), 
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the Court gave four reasons for maintaining that view:  (1) amendments 

after the Brooke decision had not materially changed the first part of the 

statute; (2) the statute referred to trusts controlled by “local functionaries”; 

(3) the uses for which the statute allowed land to be held were local; and 

(4) the statutory limits on church property ownership were so restrictive as 

to be inconsistent with an intent to allow non-local religious groups to be 

the beneficiaries of trusts.  Norfolk Presbytery added a fifth rationale:  that 

Virginia’s Constitution did not allow churches or religious denominations to 

incorporate.  214 Va. at 505.  

By subsequent legislation, the General Assembly eliminated every 

basis upon which Norfolk Presbytery and its predecessors relied.  In 1993, 

the General Assembly repealed § 57-7 and enacted § 57-7.1.  Section 

57-7.1 now provides, in pertinent part: 

Every conveyance or transfer of real or personal property, 
whether inter vivos or by will, which is made to or for the benefit 
of any church, church diocese, religious congregation or 
religious society, whether by purchase or gift, shall be valid.

Any such conveyance or transfer that fails to state a 
specific purpose shall be used for the religious and benevolent 
purposes of the church, church diocese, religious congregation 
or religious society as determined appropriate by the authorities 
which, under its rules or usages, have charge of the 
administration of the temporalities thereof … .  [Emphasis 
added.]

As a result of this new statute, all of the rationales for refusing to 
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enforce denominational trusts identified in Moore have now been 

eliminated.  First, the first part of the statute is radically different.  Section 

57-7 validated conveyances only for a detailed list of “uses, which … from 

their very nature and the connection in which they are mentioned, must 

belong peculiarly to the local society.”  Brooke, 54 Va. at 313.  But § 57-7.1 

validates “[e]very conveyance or transfer of real or personal property … 

which is made to or for the benefit of any church [or] church diocese.”  

Second, § 57-7.1 eliminates any reference to “local functionaries,” 

thus removing any suggestion that the authorities controlling church 

property must be local.

Third, § 57-7.1 does not limit the uses for which property may be 

placed in trust for religious groups.  Dedications of real estate are no longer 

required to be made for use “as a place for public worship, or as a burial 

place, or a residence for a minister,” nor are gifts of “books and furniture” 

limited to those made “for the benefit of such congregation, to be used on 

the said land in the ceremonies of public worship, or at the residence of 

their minister.”  Brooke, 54 Va. at 313.  The statute now imposes no limits 

on use, but instead says that any use is permitted provided that the use is 

“determined appropriate by the authorities.”

Fourth, Virginia’s limits on church property ownership (former 
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§ 57-12) have been repealed.  See 2003 Va. Acts ch. 813.  What is left is a 

broad statute that validates “[e]very conveyance … made to or for the 

benefit of any church, church diocese, religious congregation or religious 

society … .”  

Fifth, after Falwell v. Miller, 203 F. Supp. 2d 624 (W.D. Va. 2002), 

found the prohibition on incorporation of churches and denominations to be 

unconstitutional, the General Assembly enacted Va. Code § 57-16.1, which 

allows churches to incorporate.

In addition to the fact that all of the original rationales for refusing to 

enforce denominational trusts have been eliminated over time, there are 

yet additional reasons for this Court to review this issue now and enforce 

the Church and the Diocese’s express trust rules.  Initially, ascribing to the 

modern § 57-7.1 the old interpretation of § 57-7 would impermissibly give 

no meaning to the repeal of § 57-7 or the changes embodied in § 57-7.1.  

See, e.g., Va.-Am. Water Co. v. Prince William County Serv. Auth., 246 Va. 

509, 517 (1993) (“we assume that the General Assembly’s amendments to 

the law are purposeful and not unnecessary or vain”).  

Moreover, as we explain below, judicial refusal to enforce the 

Church’s and the Diocese’s express trust rules is unconstitutional.  This 

infirmity, however, would and should be avoided by interpreting § 57-7.1 as 
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validating such provisions.  See, e.g., Yamaha Motor Corp. v. Quillian, 264 

Va. 656, 665 (2002) (“a statute will be construed in such a manner as to 

avoid a constitutional question wherever this is possible”). 

The Establishment Clauses of the First Amendment and Article I, 

§ 16 of the Constitution of Virginia forbid laws that favor some religious 

groups over others.  E.g., McCreary County v. ACLU, 545 U.S. 844, 860 

(2005); Everson v. Board of Education, 330 U.S. 1, 15 (1947); Habel v. 

Indus. Dev. Auth., 241 Va. 96, 100-01 (1991) (looking to federal 

Establishment Clause cases in construing Article I, § 16). Construing 

§ 57-7.1 as validating trusts for congregations but not for hierarchical 

churches grants a benefit – the ability to hold property in trust – to some 

religious groups but not others.  It also recognizes and enforces the chosen 

property arrangements of congregational but not hierarchical churches, 

which improperly grants a religious preference to congregational churches.  

And it prefers local religious organizations over regional or national ones, 

with the same constitutional infirmity.  Construing § 57-7.1 as the Circuit 

Court did violates the Constitution in the same ways by “‘impos[ing] special 

disabilities on the basis of religious views or religious status.’”  Falwell, 203 

F. Supp. 2d at 630 (quoting Employment Div. v. Smith, 494 U.S. 872, 877 

(1990)).  
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Thus, the Court should find that the Church’s and the Diocese’s 

express trust rules are enforceable, and that these rules – which explicitly 

state that Episcopal parish property is held in trust for the Church and the 

Diocese – are dispositive.  E.g., Episcopal Diocese of Rochester, 899 

N.E.2d at 925 (Church’s express trust canon is “dispositive” because it 

“clearly establish[es] an express trust in favor of the Rochester Diocese 

and the National Church”); Gauss, 28 A.3d at 307 ( “the [express trust 

canon] applies and … clearly establishes an express trust interest in the 

property in favor of the Episcopal Church and the Diocese”).

CONCLUSION

This Court should affirm the Circuit Court’s ruling in favor of the 

Church and the Diocese in their Declaratory Judgment actions.  The Court 

should also affirm the Circuit Court’s ruling on the alternative ground that 

the Church and the Diocese’s express trust provisions are enforceable and 

dispositive of all claims in dispute.
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